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1.

INTRODUCTION

The laws relating to the liability of those who make and
sell products have undergone fundamental changes during
the last thirty years. The most dramatic developments
have taken place in the United States.1 Recently, however,
Associate, Crowell & Moring, Washington, D.C.; Adjunct Lecturer
in Law, The American University, Washington College of Law; J.D.
1990, Vanderbilt University; B.A. 1987, University of WisconsinMadison. Associate articles editor, Vanderbilt Law Review; American
Jurisprudence Award for achievement in tort law. He has been
involved extensively in American product liability law, defense
litigation, liability reform, and counseling in the prevention of liability
exposure.
'" Japanese Government (Mombusho) Scholar currently pursuing an
L.L.M. in commercial and corporate law, Chuo University Graduate
School of Law, Tokyo, Japan; J.D. 1992, Tulane University; B.A. 1987,
Colby College. AlJapanese translations have been verified by the
author and not by the University of Pennsylvania Journal of
InternationalBusiness Law.
I The opinions expressed by the authors are their own and do not
necessarily reflect the views of Chuo University, American University,
the law firm of Crowell & Moring in Washington, D.C., or its clients.
The authors wish to express their appreciation to Victor E. Schwartz,
senior partner at Crowell & Moring, for his guidance in the
development of this article.
' The most significant development has been the adoption of strict
product liability. See Greenman v. Yuba Power Prods., Inc., 377 P.2d
897 (Cal. 1962). The Greenman decision proved to be very effective in
persuading the American Law Institute to apply strict liability to all
products. See RESTATEMENT (SECOND) OF TORTS § 402A (1965). Soon
after the Greenman decision and § 402A, the rule of strict product
liability rapidly swept the country. See JOHN W. WADE ET AL.,
*

PROSSER, WADE AND SCHWARTZ'S CASES AND MATERIALS ON TORTS 717

(9th ed. 1994). The rule thus became the common law of the United
States and remains so today. See RESTATEMENT OF THE LAW OF TORTS:

(669)
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product liability law has gained increasing attention in
other industrialized nations. Thirteen countries of the
European Economic Community and Australia now operate
under a uniform Product Liability Directive.2 Japan's first
product liability law took effect on July 1, 1995.3
The literature that has been published in the United
States on the comparative and international aspects of
product liability law has focused almost exclusively on the
European Community.4 The Eurocentric focus of American
commentators is understandable since Western Europe is a
major center of U.S. investment and trade, and because
European history, cultures, and languages are familiar to
many U.S. citizens. Japan, in contrast, is less familiar.
Furthermore, because product liability cases have been
comparatively rare in Japan, and because Japanese product
liability law is relatively undeveloped, there has not been a
great amount of substance upon which to comment. Recent
legal developments, however, including the passage of the
new Product Liability Law and a decision from the Osaka
District Court, warrant closer attention to the product
liability laws of this important Pacific trade nation.
This Article examines Japan's Product Liability Law and
provides insights into issues that are likely to arise as
Japanese courts begin to interpret the Product Liability
Law, drawing on the U.S. experience over the past thirty
years. This Article also discusses elements of the Japanese
cultural and legal system that may affect the impact of the
Product Liability Law. This Article concludes that, although the strict liability citadel5 has fallen in Japan,
PRODUCTS LIABILITY § 1 (Tentative Draft No. 2, 1995).
2 See Council Directive 85/374 EEC of 25 July 1985 on the Approximation of the Laws, Regulations and Administrative Provisions of
the Member States Concerning Liability for Defective Products, 1985
O.J. (L 210) 29 [hereinafter European Council Product Liability Directive].
' See The Product Liability Law, Law No. 85 of 1994 (Japan),
translated by Professor Yukihiro Asami (on file with the University of
Pennsylvania Journal of International Business Law) [hereinafter
Product Liability Law or Law].
4 See infra note 94.
5 The reference to the "citadel" of strict liability is from two classic
articles by Dean William L. Prosser, who was Reporter for the Restatement (Second) of Torts when § 402A was adopted. See William L.
https://scholarship.law.upenn.edu/jil/vol16/iss4/2
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access to recoveries remains limited by formidable cultural
and legal barriers.
2.

AN OVERVIEW OF THE JAPANESE LEGAL SYSTEM

2.1. Japanese Civil Law Is a Complex Hybrid of
Tradition,European Civil Law, and American Legal
Influence
The development of the Japanese legal system can
generally be divided into four, perhaps five, historical
stages. The first period began in the latter half of the
seventh century with the emergence of a centralized
Imperial government and the transplantation of contemporary Chinese (Tang Dynasty) institutions and laws
known as ritsu-ry6 codes. 6 The ritsu-ry5 codes were
moralistic and heavily influenced by Confucianism.'
Beginning in the twelfth century, the warrior (samurai
or bushi) class came to power, led by the Shogun.' During
the early Shogunate era, the second period in Japan's legal
development, Japan became a rigidly hierarchical society
which was essentially feudal in nature.9 The legal system
under the early Shogunate was composed primarily of
unwritten customary law, which had developed as the ritsury5 codes became obsolete.' °
At the end of the fifteenth century, Japan entered an
age of fighting rival warlords which lasted until Ieyasu
Tokugawa reunited the country in 1603 under his
centralized leadership." The Tokugawa Era, known in
Japanese history as the Edo Period, marked the third

Prosser, The Assault upon the Citadel (StrictLiability to the Consumer),
69 YALE L.J. 1099 (1960); William L. Prosser, The Fall of the Citadel
(Strict Liability to the Consumer), 50 MINN. L. REV. 791 (1966).

6 See HIROSHI ODA, JAPANEsE LAW 14-16 (1992).

YosYUK NODA, INTRODUCTION To JAPANESE LAW 22-26
(Anthony H. Angelo ed. & trans., 9th ed. 1992).
8 See id. at 26-31; ODA, supra note 6, at 16-20.
9 See NODA, supranote 7, at 26-31; ODA, supra note 6, at 16-20.
See NODA, supra note 7, at 26-31; ODA, supra note 6, at 16-20.
n See NODA, supra note 7, at 31-39; ODA, supra note 6, at 20-24.
2 The name given to this period in Japanese history derives from
the fact that Ieyasu Tokugawa founded the Shogunate in Edo, the old
7See
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stage in Japan's legal development. The legal system of the
Tokugawa Shogunate, as with the early Shogunate, was
based primarily on custom and was heavily influenced by
Confucianism."3 The Confucian system of relationships
and feudal civilization stressed obedience to superiors and
wa (harmony); it did not recognize individual rights.14
Therefore, conciliation and settlement of disputes
dominated civil procedure. 5
The Tokugawa society's
emphasis on the settlement of disputes without resort to
litigation continues to influence Japanese behavior today. 6
The Tokugawa period effectively ended in 1853 when
Commodore Matthew C. Perry and a fleet of U.S. Navy
ships sailed into Edo (Tokyo) Bay and, at cannon point,
opened up medieval Japan to the modem era." Centuries
name for Tokyo.
13 See NODA, supra note 7, at 31-39; ODA, supra note 6, at 20-24.
14 The concept of individual rights was so alien to the Japanese
during the Tokugawa period that the Japanese language had no word
to express the concept. See David Cohen & Karen Martin, Western
Ideology, JapaneseProductSafety Regulation and InternationalTrade,
19 U.B.C. L. REV. 315, 326 (1985). The legal term kenri (meaning
"right," as in the right to free speech), as well as most current Japanese
legal terminology, was not devised until the very end of the Tokugawa
Era, when the enterprise of translating French law into Japanese was
begun. See id. Terms such as gimu (legal duty, as opposed to gir
(moral duty)), dosan/fudosan (movables/ immovables), and sesai (setoff) had to be invented during the course of the translation. See NODA,
supra note 7, at 43-44, 159.
" See Elliott J. Hahn, An Overview of the JapaneseLegal System,
5 Nw. J. INTIL L. & Bus. 517, 519 (1983) [hereinafter An Overview];
Chin Kim & Craig M. Lawson, The Law of the Subtle Mind. The
TraditionalJapanese Conception of Law, 28 INTL & CoMP. L.Q. 491,
503-04 (1979); Harold G. Wren, The Legal System ofPre-WesternJapan,
20 HASTINGS L.J. 217, 222 (1968).
16 See Donald A. Douglas, LegalAspects of DoingBusiness in Japan,
6 AM. BUS. L.J. 679, 680 (1968); Robert J. Smith, Lawyers, Litigiousness, and the Law in Japan, 11 CORNELL L.F. 53, 55 (1984); Charles R.
Stevens, JapaneseLaw and the JapaneseLegal System: Perspectivesfor
the American Business Lawyer, 27 Bus. LAW. 1259, 1273 (1972). See
generally J. Mark Ramseyer, The Costs of the Consensual Myth:
Antitrust Enforcement and InstitutionalBarriersto Litigationin Japan,
94 YALE L.J. 604 (1985) (describing how the institutional barriers to
litigation in Japan have limited antitrust suits).
I
' The resignation of the last Shogun, Keiki Tokugawa, and the
final collapse of the Shogunate did not occur until the end of 1867 and
beginning of 1868. R.H.P. MASON & J.G. CAIGER, A HISTORY OF JAPAN
214-17 (17th ed. 1992).
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of isolation had left Japan unable to cope with the military
power of the United States and the Western European
nations, and Japan was forced to open its ports and enter
into one-sided treaties.
The Tokugawa Shogunate
capitulated under tremendous domestic pressure."8
The collapse of the Tokugawa Shogunate brought about
significant legal developments which comprise the final
stage of the Japanese system. Those developments may be
defined broadly as the reception of Western law, or may be
subdivided into the reception of civil law during the Meiji
Restoration and the introduction of Anglo-American law
following the Second World War.
The Meiji Restoration in 1868 brought the return of the
Emperor to power. 9 The Meiji government embarked on
a program to industrialize and modernize the nation
rapidly, while restructuring the political and legal systems.
This modernization was undertaken both to consolidate and
to systematize rule at home, and to achieve economic and
military equality with the Western powers.2 ° The Meiji
government also sought to import a Western system of law
to end the onus of several unfavorable treaties that had
been imposed upon Japan by Western nations in the
1850s. 2" Although the French codes were the first to be
translated, the Japanese ultimately chose to adopt a civil

See Herbert F. Bolz, JudicialReview in Japan:The Strategy of
Restraint, 4 HASTINGS INTL & COMP. L. REV. 88, 96 (1980).
18

"9Historians group periods of Japanese history since 1868 by the
name of the ruling emperor. Thus, the Meiji Era denotes the period of
history when the Emperor who took the name Meiji (Enlightened Rule)
was the ruler of Japan. The current period in Japan is the Heisei (Attaining Peace) Era, which began in January 1989 with the accession of
Emperor Akihito, following the death of his father, the Showa (Enlightened Peace) Emperor, Emperor Hirohito.
2" See Michiatsu Kaino, Some Introductory Comments on the
HistoricalBackground of Japanese Civil Law, 16 INWL J. Soc. L. 383,
384 (1988).
21 See id.; MASON & CAIGER, supra note 17, at 214-19.
The

Japanese studied the legal systems of France, Germany, England, and

the United States. See Paul Lansing & Marlene Wechselblatt, Doing
Business in Japan:The Importanceof the UnwrittenLaw, 17 INTL LAW.
647, 650 (1983).
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code system based principally upon German civil law22 and
a constitution modeled after the Prussian Constitution.2
To this day, the German civil and commercial codes form
the foundation of Japanese civil and commercial law.
After World War 11,24 the U.S. legal system exerted a
strong influence on Japanese law. During Japan's reconstruction, the Allies superimposed basic elements of the
U.S. legal system over the existing legal framework in
Japan. The Japanese Constitution, which was adopted in
1947, and the Code of Criminal Procedure reflect that
American influence most strongly, but common2 61law principles were also introduced into the other codes.
According to one historical theory, the leaders orchestrating
Japan's modernization believed that the Japanese were temperamentally unsuited to the French Napoleonic civil code, with its emphasis on
natural human rights, as well as to the English and American common
law systems, which emphasized natural human rights and adversarial
relationships between parties in dispute. See Kaino, supranote 20, at
384-85; see also ODA, supra note 6, at 26-27 (describing the shift from
French to Prussian influence in Japan). German law was based on
paternalistic concepts more familiar to the Japanese. See Lansing &
Wechselblatt, supra note 21, at 650. Other commentators attribute the
choice of German law over French law to the general decline of French
influence and the ascendancy of Prussia following the Franco-Prussian
War. See NODA, supra note 7, at 48. Furthermore, the Japanese
recognized that a civil law system could be implemented more easily
than a common law system, which evolves from case precedent. See An
Overview, supra note 15, at 521 n.21; Lansing & Wechselblatt, supra
note 21, at 650.
' See Donald L. Uchtmann et al., The Developing JapaneseLegal
System: Growth and Change in the Modern Era, 23 GONZ. L. REV. 349,
353 (1987-88) ("The most significant feature of the Constitution for the
Imperial Government was that it conferred sovereignty on the Emperor
22

-

not on the people.").
24

For a rich historical account of Japan and the Second World War,

see JOHN ToLAND, THE RISING SUN: THE DECLINE AND FALL OF THE
JAPANESE

EMPIRE, 1936-1945 (1970).

' See B.J. George, Jr., The JapaneseJudicialSystem: Thirty Years
of Transition, 12 LoY. L.A. L. REV. 807, 811 (1979).
26 The new constitution introduced democracy and protections for
individual rights, along with an independent judiciary and an adversarial legal system (as opposed to a judge-led inquisitorial system). See
ODA, supra note 6, at 32-34; Thomas L. Blakemore, Post-WarDevelopments in JapaneseLaw, 1947 WIS. L. REV. 632, 652-53 (1947); Alfred
C. Oppler, The Reform of Japan'sLegal and Judicial System Under
Allied Occupation,24 WASH. L. REV. 290,296-300 (1949); Kurt Steiner,
Postwar Changes in the Japanese Civil Code, 25 WASH. L. REV. 286,
310-12 (1950).
https://scholarship.law.upenn.edu/jil/vol16/iss4/2
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2.2. The Japanese Judicial System
Japan has a unitary court system. Unlike the United
States, there is no division into state and federal courts.
The Japanese judicial system is comprised of a supreme
court, eight high (appellate) courts, fifty district (trial)
courts, summary (small claims) courts, and family courts."7
The usual court of first instance for civil and criminal
matters is the district court, where most cases are heard by
a single judgeY The district courts also hear appeals of
summary court decisions."
Appeals from the district courts and from quasi-judicial
governmental bodies go to a high court.3" The nature of
the high court's inquiry depends on the court of first
instance. Where the appeal originates from a district court
sitting in its capacity as a court of first instance, the high
court may review matters of both law and fact.3 ' In an
appeal originating from a case in which a summary court
was the court of first instance, the high court may only
review issues of law.32 Cases before the high courts are
heard by a panel of three judges. 3
At the top of the Japanese court system is the Supreme
Court, which sits in Tokyo.34 The Supreme Court has the
2 See George, supra note 25, at 812. Summary courts handle small
civil claims (i.e., claims less than $9,000 at current exchange rateg of
one dollar equal to approximately one hundred yen) and lesser criminal
matters. See also ODA, supra note 6, at 68. The family courts have

plenary jurisdiction over family and juvenile matters. Id. at 73.
2 See An Overview, supra note 15, at 533; Uchtmann et al., supra
note 23, at 356.

See ODA, supra note 6, at 68;An Overview, supra note 15, at 533.
30 See Charles R. Stevens, Japanese Law and the JapaneseLegal
System: Perspectivesfor the American Business Lawyer, 27 Bus. LAW.
1259, 1268 (1972). Although the high courts are normally courts of
appeal, they have original jurisdiction in certain types of cases, such as
treason or challenges to the validity of elections. See ODA, supra note
6, at 68-69.
"' See An Overview, supra note 15, at 533-34.
2

32

The high court is the court of last resort for actions originating

in the summary courts. ODA, supra note 6, at 69.
3' See An Overview, supra note 15, at 533.
" See Uchtmann et al., supra note 23, at 355. Tokyo is also the site

of the most important district court and high court. See Stevens, supra
Published by Penn Law: Legal Scholarship Repository, 2014
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power ofjudicial review over and may interpret all laws and
regulations. 5 It is also responsible for the administration
of the courts. 6 The court consists of fifteen justices, and
Usits either as a grand (full) bench or as a petty bench of
five justices.
The chief justice is appointed by the
emperor on the basis of the cabinet's designations; the other
justices are appointed by the cabinet. 8 Interestingly, only
ten of the fifteen justices on the Supreme Court must be
attorneys, procurators (prosecutors), judges, or law professors.39 "The rationale for placing people without legal
training on the [Slupreme [C]ourt is that they broaden the
collective outlook of the court."4' Traditionally, however,
the cabinet has sought to provide balance to the court by
choosing five justices from the judiciary, five from the ranks
of procurators and law professors, and five from among
practicing attorneys.4" Recently, this ratio has begun to
favor career judges and those with ties to government
ministries.42
2.3. Lawyers in Japan
The Japanese have developed a rigorous attorney
(bengoshi) licensing process that effectively curtails the
number of practicing attorneys and, as a result, the amount
of litigation. Japan has roughly 15,000 practicing lawyers
in a population of approximately 120 million; in comparison,
the State of California alone has more lawyers than Japan
has, but only one-fifth the population.' The U.S. populanote 30, at 1268.
a See Uchtmann et al., supra note 23, at 355.
36 See ODA, supra note 6, at 71.
31 Uchtmann et al., supra note 23,
at 356.
38

See KENPO [CONSTITUTION] arts. 6(2), 79 (Japan).

3 See Uchtmann et al., supranote 23, at 356.
40 An Overview, supra note 15, at 535; see George, supra note 25, at
814.
41 See Masanobu Kato, The Role of Law and Lawyers in Japan and
the United States, 1987 B.Y.U. L. REV. 627, 638; Uchtmann et al., supra
note 23, at 356.
42 See ODA, supra note 6, at 72.
43 See Hideo Tanaka, Note, The Role of Law in Japanese Society:
Comparisonswith the West, 19 U.B.C. L. REV. 375, 376-77 (1985); see
also Derek C. Bok, A Flawed System of Law Practice and Training,33
https://scholarship.law.upenn.edu/jil/vol16/iss4/2
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tion is twice the size of Japan's population, but has twentyfive times as many attorneys per capita.'
Japan has so few lawyers primarily because the
government licenses only a small number of new attorneys
each year.' To become a lawyer, prosecutor, or judge in
Japan, one generally must pass a difficult national
examination and graduate from the Legal Research and
Training Institute in Tokyo.46 The pass rate of the
J. LEGAL EDUC. 570, 574 (1983) (remarking that while "Japan boasts a
total of less than 15,000 lawyers .... American universities graduate
35,000 every year" (emphasis in original)). The small number of
attorneys in Japan is significant because there is limited access to
lawyers, even for those who have legitimate grievances. Similarly,
there is little lawyer-driven litigation in Japan.
" See An Overview, supra note 15, at 530. Data comparing the raw
number of lawyers in Japan versus the United States has been a
subject of debate, however, because quasi-lawyers are widely used in
Japan. See Richard S. Miller, Apples vs. Persimmons - Let's Stop
Drawing InappropriateComparisonsBetween the Legal Professions in
Japanand the United States, 17 VICTORIA U. WELLINGTON L. REV. 201,
203 (1987). Individuals with an undergraduate degree in law, though
not permitted in court, may perform many tasks associated with
attorneys in the United States, such as the drafting of some legal
documents. See id. at 203; Stevens, supra note 30, at 1271. Most
members of Japanese corporate law departments are university
graduates who specialized in law. See Tanaka, supra note 43, at 387.
There is also a national licensing system for tax attorneys (zeirishi),
patent attorneys (benrishi), and judicial scriveners, who are not
classified as bengoshi, but perform work that would constitute
practicing law in the United States. The combined number of tax and
patent attorneys and judicial scriveners is more than three times that
of the bengoshi. See ODA, supra note 6, at 103-06.
"5 See Akira Ishikawa & Takehiko Mikami, Legal Families In
Procedural Law: National Report - Japan 7-8 (presented at the Fifth
World Conference on Procedural Law in 1995) (unpublished manuscript,
on file with the University of Pennsylvania Journal of International
Business Law); see also Mark D. West, The Pricing of Shareholder
Derivative Actions in Japan and the United States, 88 Nw. U. L. REV.
1436, 1458-59 n.94 (1994).
46 See Lansing & Wechselblatt, supra note 21, at 652.
The
examination requirement can be waived for persons who have taught
law at the university level for five years or more in Japan. See
BENGOSHI HO [LAWYERS' LAW], Law No. 205 of 1949, art. 5(3) (Japan).
Once admitted to the Institute, students must complete a two-year
program consisting of a four-month initial training period, a sixteen
month period of "field training," and a four-month term of final
training. The Institute places special emphasis on practical instruction.
See Lansing & Wechselblatt, supra note 21, at 652; An Overview, supra
note 15, at 525; Uchtmann et al., supra note 23, at 357. "Based on the
Published by Penn Law: Legal Scholarship Repository, 2014
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national examination is very low. Of the nearly 30,000
applicants who take the examination each year, less than
500 pass.47
The Japanese government has justified the restrictive
admissions policy by pointing to the high cost of providing
funding for additional students.'
Commentators,
however, speculate that the actual rationale is an unwritten
policy of discouraging litigation.4 9 This has enabled the
Japanese
legal system "to maintain the key
Tokugawa/Confucian value of nonlitigiousness."50
3.

PRE-PRODUCT LiABLITrY LAW THEORIES OF RECOVERY
IN JAPAN

Japan's tort and contract laws are found in the Law of
Obligations in the Civil Code, Minp5, and supplementary
52
legislation, as well as in the Commercial Code, Shoh5.
The Civil Code has not changed substantially since it was
introduced in the late 1890s, and until the new Product
Liability Law became effective, the Civil Code did not
provide any specific rules for product liability actions.53
example of the civil law system of continental Europe, Institute
graduates immediately become judges, procurators [prosecutors], or
attorneys." An Overview, supra note 15, at 525.
" Traditionally, the Institute limits admission to persons of
Japanese ancestry. See An Overview, supra note 15, at 522-524;
Uchtmann et al., supra note 23, at 357.
' Students at the Institute are considered employees of the
Ministry of Justice, and they receive a modest government salary
during their time of study. See Uchtmann et al., supra note 23, at 357.
41 See Harold See, The Judiciary and Dispute Resolution in Japan:
A Survey, 10 FLA. ST. U. L. REV. 339, 363 (1982).
'oSee An Overview, supra note 15, at 528.
"' See MINPO (Civil Code), Law No. 89 of 1896 and Law No. 9 of
1898 (Japan).
5 See Sh~h6 (Commercial Code), Law No. 48 of 1899 (Japan).
6 See Yukihiro Asami, Product Liability in Japan,JAPAN Bus. L.
LETTER, July 1989, at 9, 9 [hereinafter ProductLiability in Japan]. It
should be noted, however, that special laws relating to tort liability,
such as the Law Guaranteeing Compensation for Damage Caused by
Automobiles [Jidosha Songa Baish5 Hosh6 H6], Law No. 97 of 1955,
and the Law Concerning Compensation for Loss Arising from Atomic
Energy [Genshiryoku Songai no Baish5 ni Kansuru H~ritsu], Law No.
147 of 1961, incorporated strict liability-like principles. See ODA, supra
note 6, at 208.
https://scholarship.law.upenn.edu/jil/vol16/iss4/2
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Japanese courts, however, have applied flexibly the Civil
Code's general tort and contract provisions to product
liability cases.54
3.1. Negligence Liability
The general provision for tort liability is set forth in
Article 709 of the Civil Code, which provides that "[a]
person who violates intentionally or negligently the right of
another is bound to make compensation for the damage
arising therefrom."55 In the case of a product-related
harm, recovery under Article 709 is predicated on the
plaintiff proving beyond a reasonable doubt56 the existence
of a product defect which was proximately caused by the
defendant and which resulted in damages.57 In Japan, as
in the United States, negligence actions can be brought
under a number of different theories, including negligence
in the manufacturing process, in the design of a product, in

5' See ProductLiability in Japan,supranote 53, at 11. The concept
of product liability was first introduced in Japan in the mid-1960s. It
has not, however, been a fertile ground for litigation. Through April
1994, according to Japan's Economic Planning Agency's First Consumers Affairs Division, only 141 product-related cases had ever been
filed in Japanese courts. By way of contrast, data collected by the
National Center for State Courts indicates that about 42,000 product
liability cases were filed in 1992 in U.S. state courts alone. See
NATIONAL CENTER FOR STATE COURTS,

STATE COURT CASELOAD

STATISTICs: ANNUAL REPORT 16 (1992).
r" MINPO art. 709. Article 724 of the Civil Code serves as a statute
of limitations, providing that any claim for damages in tort must be
brought within three years after the injured party recognizes the injury
and the identity of the injurer, and no later than twenty years after the
commission of the tort. See id. art. 724; see also Seimei Hayashida, The

Necessity for the RationalBasis of Duty-Risk Analysis in JapaneseTort
Law: A Comparative Study, 1981 UTAH L. REV. 65, 65-67 (discussing
the basic elements of Japanese tort law).
56 Japanese civil law requires judges to be "convinced" of the
existence of necessary facts.

See TEIICHIRO NAKANO ET AL., MINJI

SosHO HO KOGI 287-88 (8th ed. 1983). "Convinced" is defined as
believing in the existence or nonexistence of a fact beyond a reasonable
doubt. See id.
" See Hayashida, supra note 55, at 65-67; cf MacPherson v. Buick
Motor Co., 111 N.E. 1050 (N.Y. 1916) (setting forth the rule now
accepted in the United States that one who negligently manufactures
a product is liable for personal injuries proximately caused by such
negligence).
Published by Penn Law: Legal Scholarship Repository, 2014
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the sufficiency of warnings that accompany a product, or in
the testing and marketing of a defective product. 8
Damages may be recovered for personal injuries 4nd
property damages. Unlike the majority rule in the United
States, however, damage claims in Japan may be based
solely on consequential economic losses. '
The requirement of a concrete showing of intent or
negligence on the part of a manufacturer, coupled with the
restrictive scope of Japanese discovery," makes success in
a negligence action that is not based on a manufacturing
flaw very difficult to achieve. 1 Consequently, Japanese
courts utilize various methods to reduce the plaintiff's
evidentiary burden, particularly in mass tort cases.
One example of such Japanese judicial activity occurred
during the early 1970s in litigation commonly known as the
"SMON cases." The court permitted the plaintiffs to
introduce epidemiological and statistical evidence to support
their claims of personal injuries resulting from the use of
antidiarrheal medicines containing clioquinol, a chemical
that causes a nervous system disease known as subacuteMost SMON victims
myelo-optico-neuropathy (SMON)
were children who became disabled from the waist down,
6
Approximately
and in some cases, lost their eyesightY.
Cf. RESTATEMENT (SECOND) OF TORTS § 291 (1965) (discussing
generally negligence and unreasonableness).
59 See infra notes 141-46 and accompanying text; see also Marcy
Sheinwold, Comment, InternationalProducts Liability Law, 1 TOURO
J. TRANSNAT'L L. 257, 280-81 (1988).
' See infra section 5.2.2.
61 A 1990 survey by the Japan Federation of Bar Associations
showed that "of around 250 instances in which members were consulted
about product-related accidents, only 30 cases were brought to court."
Tadashi Saito, Product Liability Reform in Japan, 3A JAPAN ECON.
INST. REP. 7 (1994). Of those cases, plaintiffs won four and lost five;
final judgments had not been issued in the remaining cases as of
January 21, 1994. See id.
' See generallyThe Judge'sPower to Propose Terms for Settlement:
The SMON Cases, 11 LAW IN JAPAN 76 (1978); Younghee Jin Ottley &
Bruce L. Ottley, Product Liability Law in Japan:An Introduction to a
Developing Area of Law, 14 GA. J. INT'L & COmP. L. 29, 52-53; Terms
of Settlement: The SMON Litigation, 12 LAW IN JAPAN 99 (1979)
(explaining components of various SMON cases).
' See Toshihiro Mitsui, Products Liability in Japan:A Review of
Legal and Insurance Aspects, 7 J. PROD. LIAB. 197, 200 (1984).
r8
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5,000 plaintiffs filed suit in twenty-seven district courts and
sought a total of Y110 billion from three pharmaceutical
companies and the Ministry of Health and Welfare." In
1978, the Kanazawa District Court handed down the first
decision in a SMON case, finding for the plaintiffs."
During the following year, similar decisions were issued by
eight other district courts.66 In 1979, a final settlement
was reached between the remaining plaintiffs and the drug
companies and the Ministry of Health and Welfare.6"
Similar judicial activity in Japan occurred in another
famous set of cases, the Kanemi Rice-Bran Oil cases, where
negligence was prima facie inferred. In those cases,
Japanese-produced PCBs contaminated with quatraphenyls
leaked from a decayed pipe into a drum of cooking oil
during the manufacturing process.68
Lawsuits were
brought by more than 14,000 individuals who allegedly
suffered poisoning from eating foods cooked with con-

" See Ottley & Ottley, supra note 62, at 52. Unlike the United
States, Japan has abandoned sovereign immunity in suits for compensation for damages caused by the state or public officials. See KOKKA
BAISHO HO [LAW

CONCERNING STATE LIABILITY FOR COMPENSATION],

Law No. 125 of 1947; see also Cohen & Martin, supra note 14, at 32829. Consequently, the government must often defend allegations of
state negligence in the certification of products that are allegedly unfit
for consumer use. See id. at 329.

' See Terms of Settlement: The SMONLitigation,supranote 62, at

102.

See id.; Ottley & Ottley, supra note 62, at 53 n.121.
See Terms of Settlement: The SMONLitigation,supranote 62, at
113. After the final settlement in the SMON cases, the Japanese Diet
enacted legislation to provide compensation for mass drug injuries. The
legislation created a special trust fund, financed by manufacturers and
importers of drugs and by government contributions, which provided for
medical expenses, a disability allowance, benefits for raising disabled
children, and death benefits according to a fixed schedule. Recovery
under the legislation does not require a showing of fault, and victims
remain free to pursue other tort remedies. No benefits are allowed,
however, if negligence by a manufacturer or retailer can be proved. See
John G. Fleming, DrugInjury CompensationPlans,30 AM. J. COMP. L.
297, 303-04 (1982); Akio Morishima & Malcolm Smith, Accident

Compensation Schemes in Japan:A Window on the Operation of Law
in a Society, 20 U.B.C. L. REV. 491, 515-18 (1986); cf. National Vaccine
Injury Compensation Program, 42 U.S.C.A. §§ 300aa-10 to -34 (1991).
' See Kubota v. Kanemi Sbko K.K., 866 HANJI 21 (Fukuoka Dist.
Ct., Oct. 5, 1977).
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taminated Kanemi Rice-Bran Oil. 69

More recently, anticipating the adoption of the Product
Liability Law, the Osaka District Court applied a doctrine
similar to res ipsa loquitur ° to shift the burden of proof in
a product liability action from the plaintiff to the defendant
in a manufacturing defect action. In Taishi Kensetsu Kdgyd
KK v. Matsushita Denki Sangy5 KK, 7 the court held
that the defendant, a consumer electronics manufacturer,
had to pay damages to a real estate agency after a
television which the company had produced burst into
flames and set the agency's offices on fire. The court
reasoned that where the plaintiff could demonstrate that
the television was used in a normal, reasonable manner, the
court could presume that the television caught fire because
of a product defect. The Matsushita television combustion
case is the first case to shift the burden of proof to the
defendant to prove that its product was not defective once
the plaintiff had established reasonable use. 2
3.2. Contract Theories
Japanese contract law also provides a means of recourse
for damages due to defective products, but it is restrictive.
Article 415 of the Civil Code permits a buyer to recover
damages for breach of contract if the seller "fails to effect
performance in accordance with the tenor and purport of
the obligation."73 "In the case of a sale of goods, the 'tenor
and purport'... is to deliver a product fit for the purpose
for which it is sold."74 Thus, if a product is defective, the
c9 See ProductLiability in Japan,supra note 53, at 11.
70 Under American common law, negligence may be inferred when
a product has been in the defendant's control and an incident occurs
which would be highly unlikely to have happened unless the defendant
was indeed negligent. See, e.g., Cox v. Northwest Airlines, Inc., 379
F.2d 893 (7th Cir. 1967), cert. denied, 389 U.S. 1044 (1968).
" 842 HANTA 69 (Osaka Dist. Ct., March 29, 1994).
72 Cf. RESTATEMENT OF THE LAW OF TORTS: PRODUCTS LIABILITY § 3
(Tentative Draft No. 2, 1995) (allowing circumstantial evidence to
support an inference of a product defect).
73 See MINPo art. 415. A claim under Article 415 must be brought
within ten years after the occurrence of the event which gives rise to
the cause of action for breach of contract. See id.
4 Ottley & Ottley, supra note 62, at 43.
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seller has failed to meet its contractual obligation.75 In
such a case, the buyer may recover damages for the
"inadequate performance" (Fukanzen-Rik)76 so long as
foreseeability of harm and adequate causation are established. 7
Article 415 does not expressly state that negligence on
the part of the seller is required to establish liability, but
courts have interpreted this to be a requirement of the
law.78 The burden, however, is on the seller to show that
it was not at fault in selling a defective product. 79 In this
way, breach of contract theory is favorable to a plaintiff who
claims damages against a seller of a defective product.
Nevertheless, if a defect is due to some factor over which
the seller had no control, or if the seller took reasonable
steps to inspect the product and prevent the defect, the
seller will not be held liable.
The second article of the Civil Code that provides a
remedy in contract for a defective product is Article 570.0
That article provides for breach of warranty liability for
defects that were neither foreseen nor contemplated by the
purchaser at the time of sale. Under Article 570, a purchaser of a product containing a latent defect is entitled to

7r Cf U.C.C. § 2-314 (implied warranty of merchantability); U.C.C.
§ 2-315 (implied warranty of fitness for a particular purpose); RESTATEMENT (SECOND) OF TORTS § 402B (1965) (misrepresentation).
76 ProductLiability in Japan, supra note 53, at 10.
7 See MINPO art. 416 ("A demand for compensation for damages
shall be for the compensation by the obligor of such damages as would
ordinarily arise from the non-performance of an obligation. The obligee
may recover the damages which have arisen through special circumstances, too, if the parties had foreseen or could have foreseen such
circumstances.").
78 See Product Liability in Japan, supra note 53, at 10.
See
generally H. Timothy Ricks, A Comparison of the Scope of Contract
Damages in the United States and Japan, 12 INTL LAW. 105, 113-22
(1978) (explaining that because contracts are part of the law of
obligations in Japan, a breach of contract action under Article 415
requires a showing of fault by the seller).
71 See Ottley & Ottley, supra note 62, at 43.

80 See Mima5 art. 570. A claim under Article 570 must be brought
within one year after the buyer discovers the defect. See id. art. 566(3).
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rescind the contract or to demand damages.8"
There are two specific aspects of Article 570 which
substantially limit its effectiveness as a civil remedy. First,
unlike Article 415 damages, damages arising out of a latent
defect under Article 570 are limited in practice to the
buyer's reliance or expectancy interest (Shinrai Rieki). 2
This interest includes damage to the product itself,but does
not include personal injury or other property or economic
loss. Second, the buyer must be unaware of the defect at
the time of purchase. 8 If the seller can prove that the
contrary is true, the seller can establish the buyer's
M
assumption of risk and defeat liability."
In addition to the impediments frustrating imposition of
liability under Articles 415 and 570 of the Civil Code, use
of a contract theory generally entails two other problems for
plaintiffs. First, Articles 415 and 570 apply only to a sale
between a seller and the immediate buyer. This "privity"
requirement, which was abandoned in the United States
over thirty years ago, 5 is strictly observed by Japanese
courts, and it effectively eliminates most contract actions

81 Article 570 of the Civil Code states: "If any latent defects exist
in the object of a sale, the provisions of Article 566 shall apply...."
See id. art. 570. Article 566 of the Civil Code provides that "[w]hen a
buyer is unaware that the object of a sale is encumbered, and when the
encumbrance frustrates the object of the contract, the buyer is entitled
to rescission. If the object of the sale can be attained despite the encumbrance, the buyer cannot rescind but is entitled to damages." Id.
art. 566.
82 See ProductLiability in Japan,supra note 53, at 11; Ottley and
Ottley, supra note 62, at 44; Ricks, supra note 78, at 113-18.
83 See MINPO art. 566(1).
" Article 418 of the Civil Code provides: "If there has been any
fault on the part of the obligee in regard to the non-performance of the
obligation, the Court shall take it into account in determining the
liability for and assessing the amount of the compensation for
damages." Id. art. 418.
8
See Henningsen v. Bloomfield Motors, Inc., 161 A.2d 69 (N.J.
1960) (removing privity requirement in action for breach of implied
warranty of merchantability)- Baxter v. Ford Motor Co., 12 P.2d 409
(Wash. 1932), affd, 15 P.2d 1118 (Wash. 1932) (removing privity
requirement in action for breach of express warranty); see also U.C.C.
§ 2-313 cmt. 2 ("warranties need not be confined ... to the direct

parties to such a contract"); RESTATEMENT (SECOND) OF TORTS § 402B

cmt. e (1965).
https://scholarship.law.upenn.edu/jil/vol16/iss4/2

19951

JAPANESE PRODUCTLIABILITY LAW

685

against manufacturers. 6 Second, a seller can disclaim or
limit liability under Articles 415 and 570 by issuing "special
stipulations." 7 While these disclaimers are not permitted
to violate public policy and must adhere to certain content
requirements, they can serve to avoid liability.8 8 For all
of these reasons, contract law "remain[s] largely a
theoretical basis for recovery in product liability cases" in

86 Kanmaki v. 0hashi, 725 HANJI 19 (Gifu Dist. Ct., Dec. 27, 1973),
is the only reported Japanese product liability case which has not
applied the privity requirement. In that case, the plaintiffs brought an
action against a manufacturer, a wholesaler, and a retailer on behalf of
two girls who died from food poisoning due to consumption of egg tofu
(bean curd) polluted with salmonella. The court held that the
manufacturer was negligent and liable in tort under Article 709 of the
Civil Code. Under traditional privity rules, the retailer and wholesaler
would not have been liable under Article 415 of the Civil Code to the
deceased girls because they had no contractual relationship. The court
ruled, however, that the deceased girls were entitled to compensation
from the retailer on the theory that the retailer's contractual duty
extended to the purchaser's family or household members who were
reasonably expected to consume or use the food. Furthermore, since the
retailer lacked sufficient funds to compensate the plaintiffs, the court
allowed the plaintiffs to subrogate the retailer's claim against the
wholesaler under Article 423 of the Civil Code. See ProductLiability
in Japan, supra note 53, at 10.
87 See Ottley & Ottley, supra note 62, at 44-45; cf. U.C.C. § 2-719
(providing that remedies for breach of warranty may be modified or
limited); U.C.C. § 2-719 (providing that remedies for breach of warranty
may be modified or limited). See generally Teisuke Akamatsu & George

H. Bonneville, Disclaimers of Warranty, Limitation of Liability, and
Liquidation of Damages in Sales Transactions,42 WASH. L. REV. 509
(1967) (examining the domestic law of Japan on disclaiming and
limiting liability in sales transactions); Satoshi Niibori & Richard
Cosway, ProductsLiability in Sales Transactions[in Japan],42 WASH.
L. REv. 483 (1967) (addressing the liability of manufacturers under
Japanese law).
' To be effective, disclaimers must not violate the requirements in
Article 1 of the Civil Code that "[a]ll private rights shall conform to the
public welfare" and "shall be done in good faith and in accordance with
the principles of trust." MINPO art. 1. In addition, a manufacturer
cannot escape warranty liability under Article 570 for a defect if it has
knowledge of the defect and fails to disclose the information to the
buyer. See id. art. 572 ("Even where the seller has made a special
stipulation that he is not liable in respect of the warranties mentioned
[in Article 570], he cannot be relieved of the liability in respect of any
fact of which he was aware and nevertheless failed to disclose or in
respect of any right which he himself created in favor of, or assigned to,
a third party.").
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Japan.

3.3. The Movement Toward Strict Liability in Japan
The Japanese movement toward a strict product liability
standard began in the 1960s when there occurred the first
in a series of large-scale incidents involving product-related
injuries, 90 particularly the thalidomide cases."
Some
courts employed various evidentiary procedures and
presumptions to facilitate recovery where plaintiffs showed
a causal link between the allegedly defective product and
the harm. Beginning in 1975, the Social Policy Council, a
blue-ribbon government advisory council on consumer
issues, initiated research on legislative solutions to the
problem of defective products and injured consumers. That
same year, a nongovernmental group of lawyers and

89 Ottley & Ottley, supranote 62, at 45.

o Some sources suggest that the first product liability case arose
from the 1955 arsenic poisoning of 12,000 infants, 131 of whom died,
due to the consumption of contaminated powdered milk. See Economic
Planning Agency's National Life Bureau, Chikujo Kaisetsu Seiz~butsu
Sekinin H6 11-12 (1994). The action, known as the Morinaga Dairy
case, was not brought until 1970, and it settled in 1979. Under the
terms of the settlement, the company issued an apology in court for the
poisoning and "agreed to establish a foundation to administer a longterm relief program for the victims." Ottley & Ottley, supra note 62, at
51.
91 "[D]rugs containing thalidomide were marketed in Japan as tran-

quilizers, sleeping pills, and gastrointestinal medicines. Beginning in
the 1960's... a number of badly deformed babies were born to women
who had taken thalidomide during their pregnancies." Ottley & Ottley,
supra note 62, at 47-48. As a result, class action suits were filed in
1964 against two drug manufacturers and Japan's Ministry of Health
and Welfare. Id. at 48-49. Plaintiffs alleged that the defendants had
breached a duty "to confirm the safety of medicine by seeing that, apart
from its intended therapeutic purposes, the medicine will have no side
effects such as may inflict harm or damage on the users' life or body."
Id. at 48 (quoting Diary of a PlaintiffAttorney's Team, 8 LAW IN JAPAN
136, 165 (1975)). "[H]earings continued until December 1973, when the
defendants informed the court that they wanted to compromise." Id. at
49. Under the terms of the settlement, plaintiffs could choose "between
an immediate lump sum payment of damages and a partial immediate
payment coupled with an annuity to begin three years later and to
continue for life." Id. The manufacturers also agreed to pay the
plaintiffs' litigation fees and expenses, to establish a thalidomide
welfare center, and to pay "an amount toward the cost of artificial limbs
and therapeutic devices. Id. at 49-50.
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professors called the Product Liability Research Group
published the "Draft Outline for Product Liability Law"
(Seiz~butsu Sekinin H5 Y~ko Shian), which called for the
adoption of strict liability, but the proposal failed to attract
legislative attention.92
Momentum for product liability "reform"93 within Japan
developed slowly over the next decade. The Council of the
European Community's adoption of a Product Liability
Directive in 1985 provided the final impetus for Japan's
decision to adopt its own law. 4
Several legislative
proposals modeled after the European Council Product
Liability Directive were subsequently generated." All of

' See Ottley & Ottley, supra note 62, at 56; Product Liability in
Japan,supra note 53, at 9.
" The word "reform" is placed in quotes because it must be viewed
in context. In Japan, "reform" has been applied to ease legal burdens
on plaintiffs; in the United States, "reform" has been used to ease legal
burdens on defendants.
" The Japanese government feared that its position on product
liability might lead to isolation in the international market, which
would impact foreign trade. See ProductLiability in Japan,supranote
53, at 9. Furthermore, professional consumer advocacy groups and
lawyers' associations took advantage of the opportunity to increase
public awareness of the need for legislation. Id. For articles discussing
the European Council Product Liability Directive, see Ferdinando
Albanese & Louis F. Del Duca, Developments in European Product
Liability Law, 5 DICK. J. INT'L L. 193 (1987); Heinz J. Dielmann, The
EuropeanEconomic Community's CouncilDirective on ProductLiability,
20 INT'L LAW. 1391 (1986); Sara F. Leibman, Note, The EuropeanCommunity's ProductsLiability Directive: Is the U.S. Experience Applicable?, 18 LAW & POLY INTL BUS. 795 (1986); Kathleen M. Niles, Note,
Defining the Limits of Liability:A Legal and PoliticalAnalysis of the
European Community Products Liability Directive, 25 VA. J. INT'L L.
729 (1985); Donna M. Shettler, Note, ProductsLiability: A Comparison
of U.S. and EEC Approaches, 13 SYRACUSE J. INTL L. & CoM. 155
(1986); Patrick Thieffry et al., Strict Product Liability in the EEC:
Implementation,Practiceand Impact on U.S. ManufacturersofDirective
85/374, 25 TORT & INS. L.J. 65 (1989); G. Marc Whitehead & Gregory
G. Scott, A Comparison of ProductLiability Law in the United States
and the EuropeanCommunity, Prod. Safety & Liab. Rep. (BNA), at 128
(Feb. 1, 1991).
' The most significant plan was the Proposal for the Enactment of
a Product Liability Law produced by the reporting group of the 1990
Association for the Study of Private Law. See George M. Newcombe, In
Tokyo, Liability on the Line, PAC. RIM, May 11, 1992, at 28, 30. Under
the proposal, a plaintiff could recover damages from the manufacturer
and distributor of a product by demonstrating that the injury-causing
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these proposals were opposed by industry groups, which
expressed concerns that changes to Japan's product liability
laws would harm the domestic economy by making
Japanese business less competitive.96
In August 1993, however, Prime Minister Morihiro
Hosokawa's seven-party coalition government, which
included the consumer-oriented Social Democratic and
K6meito (Clean Government) parties, 97 assumed power and
displaced the conservative, pro-business Liberal Democratic
Party.9" The Hosokawa government quickly moved to
adopt product liability legislation and was supported by
favorable reports on the issue from three government
advisory groups99 and the Social Policy Council, which
recommended a "watered-down version" of the European
Council Product Liability Directive." 0 A legislative drafting team was formed in early 1994 to produce a revised
draft along the lines of the Social Policy Council's

product was defective and that it had caused the plaintiffs injury
during normal and "reasonably foreseeable" use. See id. at 30. The
Special Committee on Consumer Affairs of the Tokyo Lawyers'
Association, the Legislative Committee of the Tokyo Lawyers' Association and the Clean Government Party (Komeito) offered similar
proposals. See id.
' See Paul Blustein, Japan Stalls on Consumer-Aid Law, WASH.
POST, Oct. 20, 1992, at C13; cf. Alfred W. Cortese, Jr. & Kathleen L.
Blaner, TheAnti-Competitive Impact of U.S. ProductLiabilityLaws:Are
ForeignBusinesses Beating Us at Our Own Game?, 9 J.L. & CoM. 167
(1989) (explaining that U.S. product liability law handicaps U.S.
businesses competing in international markets).
97 See Saito, supra note 61, at 3. The Social Democratic Party and
Kmeito, both pro-consumer minority political parties, had each
introduced product liability legislation in the Diet in 1992. These bills
were promptly rejected, however, due to opposition by the pro-business
Liberal Democratic Party. See id.
9s See id.; Charles Smith, Just Under the Wire: Japan's Cabinet
ClearsProduct-LiabilityBill, FAR E. ECON. REV., Apr. 21, 1994, at 72.
' Reports were issued in November and December 1993 by the
Industrial Structure Council (SangyaKdsei Shingikai), which advises
Japan's Ministry of International Trade and Industry, by the Economic
Welfare Council (Kokumin Seikatsu Shingikai), which advises the prime
minister, and by a committee of the Ministry of Justice's legislative
Council (Hosei Shingikai). See Eugene A. Danaher, ProductsLiability
Overhaul:Strict LiabilityIs Coming to Japan,NATL L.J., Feb. 7, 1994,

at 25.

.00 See Charles Smith, supra note 98, at 72.
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report.'O
On June 22, 1994, a plenary session of the
House of Councilors unanimously approved legislation that
became law on July 1, 1994.
4. JAPAN'S NEW PRODUCT LIABILITY LAW: STRICT
LiABLrrY CONES TO JAPAN
Japan's new Product Liability Law is short and contains
few substantive provisions in comparison to the European
Council Product Liability Directive. Although the Japanese
government's Commentary on the Product Liability
Law' °2 clarifies several issues, courts likely will interpret
the law for years to come because key and controversial
issues remain undefined or unanswered. The intentional
brevity and vagueness of the Product Liability Law reflects
the inability of Japanese consumer and industry groups to
reach a consensus on many substantive issues.
The following section discusses the new Product Liability
Law and the issues that the Law is likely to raise. Additionally, the following section provides suggestions for resolving
some of these issues.
4.1. Liability of Manufacturers Imposed Irrespective of
Fault
4.1.1. Liability Without Regard to Fault
The most striking feature of the Product Liability Law
is the imposition of liability against manufacturers and
others for product-related harms without regard to fault.
The new Law represents a major departure from traditional
Japanese tort and contract principles. The core provision
of the Product Liability Law, Article 3, provides: "The
manufacturer or the like shall be liable for damages ...
caused by a defect of the product which is manufactured.

101

See id.

'0 See Economic Planning Agency's National Life Bureau, Ministry
of Justice's Civil Affairs Bureau, et al., Seizobutsu Sekinin H. no
Kaisetsu [Commentary on the Product Liability Law], 554 NBL 57
(1994).
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This rule applies in any action involving a product
that left the manufacturer's control after July 1, 1995, the
effective date of the Law.' 4 . Like the American doctrine
of strict product liability,"5 the purpose of the Japanese
Product Liability Law is to protect victims by relieving
them from the legal burden of proving fault.0 6
103

4.1.2. Liable Persons
The Product Liability Law holds liable manufac1 7
turers,
0
"any person who 8 holds himself out as the
manufacturer
of a product,"' and "any person who may

The Product Liability Law, Law No. 85, art. 3 of 1994 (Japan),
translatedby Professor Yukihiro Asami (on file with the University of
Pennsylvania Journal of International Business Law) [hereinafter
Product Liability Law]; cf European Council Product Liability
Directive, supranote 2, art. 1 ("The producer shall be liable for damage
caused by a defect in his product."); RESTATEMENT OF THE LAW OF
TORTS: PRODUCTS LIABILITY § 1 (Tentative Draft No. 2, 1995).
.04 See Product Liability Law supplementary provision 1.
105 See W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW
OF TORTS §§ 97-99 (5th ed. 1984).
103

.06 See Product Liability Law art. 1.

See Product Liability Law art. 2(3)(i) (explaining that "manufacturer and the like" means "any person who produces processes or
imports the product as business"). The term does not include nonimporter retailers who do not put their name on a product. Comments
to the Product Liability Law clarify that the phrase "as business"
should be understood as engaging in the same type of activities
continuously and repeatedly. See Commentary on the ProductLiability
Law, supra note 102, at 61; cf European Council Product Liability
Directive, supra note 2, art. 3(2) ("Without prejudice to the liability of
the producer, any person who imports into the community a product for
sale, hire, leasing or any form of distribution in the course of his
business shall be deemed to be a producer within the meaning of this
directive and shall be responsible as a producer.").
Contrary to the European Council Product Liability Directive, the
new Product Liability Law does not impose strict liability on Japanese
product sellers in those situations where the manufacturer or importer
cannot be identified. See European Council Product Liability Directive,
supra note 2, art. 3(3) ("Where the producer of the product cannot be
identified, each supplier of the product shall be treated as its producer
unless he informs the injured person, within a reasonable time, of the
identity of the producer or of the person who supplied him with the
product" or, in the case of an imported product, the name of the
importer.).
10' Product Liability Law art. 2(3)(ii).
107

https://scholarship.law.upenn.edu/jil/vol16/iss4/2

1995]

JAPANESE PRODUCTLIABILITY LAW

691

be recognized as the manufacturer-in-fact."10 9 In the
United States, everyone in the chain of distribution may be
held strictly liable.10
4.2. The Defective Product
4.2.1. Products Within the Scope of the New Law
The Product Liability Law applies to "any movable
which is manufactured or processed.""'
Government
commentary defines the term "movable" as "all corporeal
things, other than land and things firmly affixed to
land."" 2 The commentary explains that fixtures (i.e.,
Product Liability Law art. 2(3)(iii). The Commentary of the
ProductLiability Law explains liability under the new Law as follows:
Liability under the new law falls on "manufacturer[s], etc." "Manufacturer, etc." is defined in one of three ways. First, any person who
manufacturers, processes or imports products as a business. Second,
any person who, by putting his name, trade name or trade mark on a
product, either holds himself out as, or could be mistaken for, the
product's manufacturer. And third, any other person who may be
recognized as its manufacturer-in-fact' in light of the relevant
109

circumstances. Commentary on the ProductLiability Law, supra note

102, at 57; cf European Council Product Liability Directive, supranote
2, art. 3(1) ("Producer' means the manufacturer of a finished product,
the producer of any raw material or the manufacturer of a component
part and any person who, by putting his name, trade mark or other
distinguishing feature on the product presents himself as its producer.").
110

See RESTATEMENT OF THE LAW OF TORTS: PRODUCTS LIABILITY

§ 1(a) (Tentative Draft No. 2, 1995).
...Product Liability Law, art. 2(1); cf European Council Product
Liability Directive, supra note 2, art. 2 ("For the purpose of this
Directive 'product' means all movables, with the exception of primary
agricultural products and game, even though incorporated into another
movable or into an immovable.").

" See Commentary on the ProductLiability Law, supra note 102,

at 57. The government commentary further states that real estate does
not fall within the scope of the Product Liability Law, because: (1)
viable causes of action are already available to buyers under contract
law and to third parties under tort law because Civil Code Art. 717,
Responsibility of Possessors of Structures, provides that third parties
may seek compensation for damage due to defects in structures from
the possessor of the structure; or, where the possessor exercised due
diligence, from the owner of the structure; (2) the useful life of real
estate is long, and, during the life of real estate, deterioration,
maintenance and repair are necessary; and (3) the European Council
Product Liability Directive excludes real estate from its purview. See
Published by Penn Law: Legal Scholarship Repository, 2014
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movables, such as bricks or lumber, which are incorporated
into an immovable) will be subject to the Product Liability
Law, so long as they were movable at the time of
delivery.'"
Government commentary also suggests that blood
products, including plasma and plasma derivatives, and live
vaccines, are to be treated as "products" and are therefore
subject to the Product Liability Law. The stated rationale
for holding manufacturers of these products strictly liable
is that blood products and vaccines are derived from blood
or viruses, and have been subjected to "processing," such as
through
the introduction of preservatives and anticoagu4
lants."
id. at 58.
113 See id. at 59. This approach is consistent with the European
Council Product Liability Directive. See European Council Product
Liability Directive, supranote 2, art. 2. The majority rule in the United
States is that a defective product that is incorporated into an
improvement to realty does not lose its identity as a product, and that
a manufacturer or a contractor may by strictly liable for any damages
proximately caused by the defect. See, e.g., Pamperin v. Interlake Cos.,
Inc., 634 So. 2d 1137 (Fla. Dist. Ct. App. 1994); Berman v. Watergate
W., Inc., 391 A.2d 1351 (D.C. Cir. 1978); O'Laughlin v. Minnesota
Natural Gas Co., 253 N.W.2d 826 (Minn. 1977).
114 See Commentary on the ProductLiability Law, supra note 102,
at 57. American law differs. The general rule in the United States is
that provision of blood or blood products constitutes a service, rather
than a sale and, therefore, strict liability does not attach. See
REsTATEMENT OF THE LAW OF TORTS: PRODUCTS LIABILITY § 4(c)
(Tentative Draft No. 2, 1995) ("Human blood and human tissue, even
when provided commercially, are not subject to the rules of this Restatement."). This rule is supported by public policy. Blood, blood products,
and vaccines are critical for therapeutic purposes, and their production
and use should be encouraged. See generally Brown v. Superior Court,
751 P.2d 470, 479 (Cal. 1988) ("If drug manufacturers were subject to
strict liability, they might be reluctant to undertake research programs
to develop some pharmaceuticals."); Grundberg v. Upjohn Co., 813 P.2d
89, 97 (Utah 1991) (justifying the granting of immunity from strict
liability claims based on design defects for FDA-approved drugs by with
"the benefits to society in promoting the development, availability, and
reasonable price of drugs); Blankenship v. General Motors Corp., 406
S.E.2d 781, 783 n.4 (W. Va. 1991) ("The greatest problem with product
liability emerges from its chilling effect on research and development.");
THE LIABILITY MAZE: THE IMPACT OF LIABILITY LAW ON SAFETY AND
INNOVATION 7 (Peter W. Huber & Robert E. Litan eds., 1991) (reporting
an American Medical Association study finding that "[i]nnovative new
products are not being developed or are being withheld from the market
because of liability concerns or inability to obtain adequate insurance"
https://scholarship.law.upenn.edu/jil/vol16/iss4/2
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Notwithstanding its "black letter" provisions, the
Commentary on the Product Liability Law instructs courts
to focus on three special considerations in determining
whether blood products and vaccines are "defective" for
purposes of the Product Liability Law." 5 First, courts are
instructed to consider that blood products and live vaccines
often are used when human life is endangered, that there
are no substitute medical treatments, and that such
products are extremely useful. Second, courts are to
consider whether the blood product or live vaccine is
accompanied by a written warning listing hazards which
may exist, including side effects, immunological reactions,
and contamination by viruses. Third, courts are to consider
that, even where blood products and live vaccines conform
to the world's highest safety standards, it is still technologically impossible to eliminate completely all risks
associated with their use.
Thus, in cases where side effects result from immunological reactions or where contamination of blood
products by viruses could not have been prevented by
commonly accepted scientific techniques, such side effects
or contamination should not render the blood product
"defective." An analysis similar to that used for blood
products would also apply to the decision of whether side
effects 6 from live vaccines render the vaccines "defective.""

(quoting R.H. WEAVER, IMPACT OF PRODUCT LIABILITY ON THE DEVELOPMENT OF NEW MEDICAL TECHNOLOGIES (1988))); Jon Cohen, Is Liability
Slowing AIDs Vaccines?, SCIENCE, Apr. 10, 1992, at 168-170.
115 See Commentary on the ProductLiability Law, supra note 102,

at 57.
"' See id. Instances where side effects and injuries due to
contaminated blood products are suggested to constitute a "defect"
under the Law include: (1) where a safe alternative to blood products
becomes practical and it is no longer necessary to use blood products;
(2) where the blood product is not accompanied by a warning about
risks that may be associated with its use; (3) where new technologies
or methods are developed and come into general use, but the "manufacturer, etc.," of blood products continues to rely on old technolo
in
checking for contaminants; and (4) where, under existing technology,

the presence of contaminants could have been detected or eliminated,
but due to human error was not. See TSuNEYUKI YAMAMOTO,
CHOSHAKU SEIZOBUTSU SEKININ HO 43 (1994).
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Claims involving noncorporeal things such as electricity
and other forms of energy,117 or services such as design
and planning, are excluded from the scope of the Law.118
Claims involving unprocessed or unfinished goods, agricultural and forestry products, and livestock and marine
products are likewise not covered under the Product
Liability Law.119
"' The European Council Product Liability Directive takes a
different approach. See European Council Product Liability Directive,
supra note 2, art. 2 ("'Product' includes electricity."). Courts in the
United States have held that the provision of electricity is a service and
not a sale. See Rodgers v. Chimney Rock Pub. Power Dist., 345 N.W.2d
12, 15-16 (Neb. 1984); Wyrulec Co. v. Schutt, 866 P.2d 756, 760 (Wyo.
1993). See generally Michael P. Sullivan, Annotation, Products
Liability: Electricity, 60 A.L.R.4th 732 (1988) (describing cases where
the courts held that electricity was a service, rather than a good);
Malcolm Loeb, Comment, Shocks, Shorts and Sparks - Strict Liability
For Electric Utilities?, 20 LOY. L.A. L. REV. 973 (1987). This is
particularly true when electricity is still in the distribution system,
before the electricity has been "stepped-down" to a voltage useable in
the home. See, e.g., Fong v. Pacific Gas & Elec. Co., 245 Cal. Rptr. 436
(Cal. Ct. App. 1988) (finding electricity to be a service until it passes
through the customer's meter); Schriner v. Pennsylvania Power & Light
Co., 501 A.2d 1128, 1133 (Pa. Super. Ct. 1985) ("Entry of electricity into
the stream of commerce has been deemed to occur, generally, when the
electricity leaves the transmission lines and passes through the
customer's meter."). Apart from the conceptual basis for treating the
delivery of electricity as a service, courts have asserted public policy
reasons for their decisions in this area. An important reason is that
"risk distribution theory," which is an underlying motivation for strict
liability, is not believed to be applicable to a regulated utility. Of equal
importance is the fact that courts do not want to burden the public with
the cost of imposing strict liability on utilities. See, e.g., Otte v. Dayton
Power & Light Co., 523 N.E.2d 835, 841-42 (Ohio 1988).
118 The commentary clarifies that "repair/maintenance and
installation activities are not to be considered within the purview of the
Product Liability Law, since they occur after delivery and are distinguishable from the manufacturing of new goods and/or the addition of
new attributes." Commentary on the ProductLiability Law, supranote
102, at 59.
119 See id. at 58. The Commentary on the Product Liability Law
states:
The judgment of whether a product is processed or unprocessed
or finished or unfinished is to be determined considering the
relevant circumstances and how such product is commonly
viewed. Regarding food processing, activities such as heating,
flavoring, powdering and juicing should be regarded as falling
within the meaning of processing under the Law, but cutting,
refrigerating, freezing and drying are not to be so regarded.
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With regard to software, the government commentary
states that, because software is "noncorporeal" like
electricity, it should fall outside of the purview of the
Product Liability Law.12 Software that is included as a
part of, or as a component in, a "product" within the
meaning of the Product Liability Law, however, is treated
as a "product" for the purposes of the Law.'
For
example, when a defect in software built into the control
system of a car, airplane, or electric appliance results in
damage to life, body, or property, the software should be
viewed in the same way as any other defective component
part. In contrast, an application program, such as word
processing software, computer game software, or a spreadsheet normally would not be considered a "product"
within
2
the meaning of the Product Liability Law.
Both the Product Liability Law's definition of "product"
and the government commentary leave at least one issue
unclear. While services are clearly outside the scope of the
Law, false information provided through movable goods,
such as maps and navigational charts, is not expressly
addressed. 123 This issue will have to be resolved by the

Id.

120
12'
122

See id. at 59.
See id.
See Tsuneo Matsumoto, Seiz~butsu no Igi to Hani, 1051

JURISUTo 23, 26-27 (1994). For a discussion of U.S. law on the issue,

see David A. Hall, Note, Strict Products Liability and Computer
Software: Caveat Vendor, 4 COMPUTER L.J. 373 (1983); Jim Prince,
Note, Negligence: Liabilityfor Defective Software, 33 OILA. L. REV. 848
(1980). See also Data Processing Servs., Inc. v. L.H. Smith Oil Corp.,
492 N.E.2d 314, 318-19 (Ind. Ct. App. 1986) (holding that software
developed specifically for the customer is a service and is distinguishable from mass-marketed software, which is considered a good
under the U.C.C.).
12 U.S. courts have imposed strict liability for false information in
maps and navigational charts. See Brocklesby v. United States, 767
F.2d 1288, 1295 (9th Cir. 1985), cert. denied, 474 U.S. 1101 (1986);
Aetna Casualty & Sur. Co. v. Jeppesen & Co., 642 F.2d 339, 341-42 (9th
Cir. 1981). These cases have been distinguished from those involving
information published in books and magazines. See Winter v. G.P.
Putnam's Sons, 938 F.2d 1033, 1035 (9th Cir. 1991); see also Jones v.
J.B. Lippincott Co., 694 F. Supp. 1216, 1217-18 (D. Md. 1988) (refusing
to impose strict liability on a publisher for the content of books it
publishes); Way v. Boy Scouts of America, 856 S.W.2d 230,238-39 (Tex.
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courts.
4.2.2. Defectiveness: Consumer Expectations
Proof of a product "defect" is central to the imposition of
liability under the new Product Liability Law. Allegations
of defect must be specific, 124 and proof of the existence of
a defect must be established by the plaintiff beyond a
reasonable doubt."
The Product Liability Law defines the term "defect" as
"a lack of safety which ordinarily the product should
provide, in consideration of the characteristics of the
product, 126 the use of the product which could ordinarily
be expected, 27 the time that the manufacturer ... deliv-

Ct. App. 1993) (holding that ideas and information conveyed by a
magazine are not "products" within the meaning of the Restatement).

"~ See Commentary on the ProductLiability Law, supra note 102,
at 60 (noting that, in principle, the new Product Liability Law requires
an injured party to show clearly where, or what part of, the product is
defective; nonparticularlized allegations of defect are insufficient).

m5 See NAKANO ET AL., supra note 56, at 287-88 (stating that
Japanese civil law requires proof of the existence of a fact beyond a
reasonable doubt); see also Commentary on the ProductLiability Law,
supra note 102, at 62 (noting that, under the Product Liability Law,
aside from only having to prove the existence of a defect (rather than
having to prove negligence), the plaintiffs burden of proof is the same
as under negligence-based liability). The Japanese burden of proof
standard is much higher than the U.S. civil standard, which is proof by
a "preponderance of the evidence."
26 In its commentary on the Product Liability Law, the Economic
Planning Agency's National Life Bureau explains that "the nature of
the product includes factors such as the appearance of the product (i.e.,
whether a user can appreciate the inherent danger of a product,
whether the design or appearance acts to prevent accidents, etc.), the
benefit or usefulness of the product (as compared to the danger posed
by the product), the cost-effectiveness of the product (as compared to the
safety standards of similarly priced products and reasonably-priced
substitutes), the probability and degree of injury, and the normal
lifespan of the product. See Commentary on the ProductLiabilityLaw,
supra note 102, at 59.
27 See Commentary on the ProductLiability Law, supra note 102,
at 59 (stating that "the ordinarily foreseeable manner of use of the
product" includes both the reasonably foreseeable manner of use and
the ability of the user or consumer to prevent the injury or damage
from arising).
https://scholarship.law.upenn.edu/jil/vol16/iss4/2
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ered the product,' 28 and other circumstances relating to
product."129

the

Thus, Japan

applies

an objective

"consumer's expectation" test in determining whether a
product is "defective" for the purposes of the Product
Liability Law. In this respect, the Japanese notion of what
constitutes a defective product is consistent with U.S. law,
as found
in Section 402A of the Restatement (Second) of
30
Torts.'

Operating instructions and warnings given to the
customer would seem to be relevant factors in considering
what degree of safety the reasonable consumer is entitled
to expect because the instructions and warnings are "circumstances relating to the product."'"'
Accordingly,
courts should find unavoidably unsafe products, such as
pharmaceuticals and medical devices, to be nondefective
when the manufacturer has adequately informed the public
(or a learned intermediary such as a doctor) of the product's
potential side effects. This approach is followed in the
United States, as set forth in comment
K of Section 402A of
32
the Restatement (Second) of Torts.'

" See Commentary on the ProductLiability Law, supra note 102,

at 59 (providing that "the time when the manufacturer, etc., delivered
the product" includes factors at the time of delivery, such as the degree
of safety demanded by society, the safety regulations, the state of
technology, and the possibility of adopting substitute designs).
' Product Liability Law art. 2(2).
130 See RESTATEMENT (SECOND) OF TORTS § 402A cmt. i (1965).
' Product Liability Law art. 2(2).

See RESTATEMENT (SECOND) OF TORTS § 402A cmt. k (1965); see
also Brooks v. Medtronic, Inc., 750 F.2d 1227 (4th Cir. 1984) (imposing
no liability on the manufacturer of a cardiac pacemaker for failing to
warn the consumer when the manufacturer had warned the consumer's
physician); Brown v. Superior Court, 751 P.2d 470 (Cal. 1988) (finding
that a manufacturer can only be held liable for failure to warn if the
manufacturer either knew of the danger or would have discovered the
danger with proper investigation); RESTATEMENT OF THE LAW OF TORTS:
PRODUCTS LIABILITY § 8 (Tentative Draft No. 2, 1995). A five-year
study conducted by reporters of the American Law Institute also
approves this method. See AMERICAN LAW INSTITUTE, 2 ENTERPRISE
132

RESPONSIBILITY FOR PERSONAL INJURY: REPORTERS'STUDY 56 (1991).

For a scholarly treatment of prescription drug liability, see Richard A.

Merrill, Compensationfor PrescriptionDrug Injuries,59 VA. L. REV. 1

(1973); Victor E. Schwartz, Unavoidably Unsafe Products: Clarifying
the Meaning and Policy Behind Comment K, 42 WASH. & LEE L. REV.
1139 (1985).
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The definition of "defect" does not squarely address .the
liability of manufacturers of so-called "inherently unsafe
products." This will be an issue for the courts to resolve.
An example of one such product is the ordinary kitchen
knife. The fact that the knife is capable of cutting a finger
does not make the product defective or undesirable for use
as a kitchen utensil. In the United States, courts have
generally declined to impose liability for products where the
risk cannot be eliminated without depriving the consumer
of the usefulness or desirability of the product, regardless
of whether courts have believed it is a good idea for people
to use such products as tobacco, 1 alcohol,
convertible
automobiles, 3 5 and motorcycles.' 36
This principle is
supported by the comments to Section 402A of the Restatement (Second) of Torts.3 7 Nearly every major U.S.
court has recognized that legislatures and administrative
agencies are better suited to decide whether products that
are generally available, but considered socially controversial
or undesirable for some segments of society, should be controlled or banned.'38

.. See, e.g., Pritchard v. Liggett & Myers Tobacco Co., 295 F.2d 292,
301-02 (3d Cir. 1961) (Goodrich, J., concurring); Gunsalus v. Celotex
Corp., 674 F. Supp. 1149, 1158 (E.D. Pa. 1987); Roysdon v. R.J.
Reynolds Tobacco Co., 623 F. Supp. 1189, 1192 (E.D. Tenn. 1985), aff'd,
849 F.2d 230 (6th Cir. 1988); American Tobacco Co. v. Superior Court,
255 Cal. Rptr. 280 (Cal. Ct. App. 1989).
134 See, e.g., Dauphin Deposit Bank & Trust Co. v. Toyota Motor
Corp., 596 A.2d 845, 851 (Pa. Super. Ct. 1991); Joseph E. Seagram &
Sons, Inc. v. McGuire, 814 S.W.2d 385, 388 (Tex. 1991).
135 See, e.g., Delvaux v. Ford Motor Co., 764 F.2d 469, 474 (7th Cir.
1985).
"36 See, e.g., Kutzler v. AMF Harley-Davidson, 550 N.E.2d 1236,
1238-39 (Ill. App. Ct. 1990), appeal denied, 555 N.E.2d 377 (Ill. 1990);
Camacho v. Honda Motor Co., 741 P.2d 1240 (Colo. 1987), cert. denied,
485 U.S. 901 (1988).
137 See RESTATEMENT (SECOND) OF TORTs § 402A cmt. i (1965).
Courts, however, have frequently imposed liability when foreign objects
have been found in products. See, e.g., Liggett & Myers Tobacco Co. v.
Rankin, 54 S.W.2d 612 (Ky. Ct. App. 1932); Comm v. R.J. Reynolds
Tobacco Co., 171 S.E. 78 (N.C. 1933).
8' See generally Sheila L. Birnbaum, Unmasking the Test for Design
Defect: FromNegligence [to Warranty]to Strict Liability to Negligence,
33 VAND. L. REV. 593, 598 (1980) ("There probably is no absolutely safe
product; all products have inherent potential to cause harm if overused
or misused. Even a seemingly innocuous product like butter has the
https://scholarship.law.upenn.edu/jil/vol16/iss4/2
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4.3. The Harm

The Product Liability Law applies to any civil action for
"damages due to human death, personal injury or property
damage caused by a defect of the product ... .1 9 The
commentary to the new Product Liability Law indicates
that liability for harm is not intended to be limited solely to
consumers, but also may include third parties and legal
persons. Thus, corporations may sue under the new Law
for damages caused by a product to business property. 40
The commentary also clarifies in part the application of
the Product Liability Law to commercial loss claims, but
adopts a schizophrenic approach that has been criticized
sharply.
Specifically, the commentary suggests that
persons alleging damage to the product itself are limited to
the traditional tort and contract provisions of the Civil Code
for relief. This approach is consistent with the European
Council
Product Liability Directive"" and with U.S.
42
law.1

inherent danger of depositing cholesterol in the arteries, which leads to
heart attacks; but this does not make butter unreasonably dangerous.").
The Court of Appeals of Maryland deviated from the usual rule that
manufacturers of "inherently unsafe products" are not strictly liable.
See Kelley v. R.G. Industries, Inc., 497 A.2d 1143, 1159 (Md. 1985)
(holding handgun manufacturer strictly liable for injury resulting from
properly functioning "Saturday Night Special"). Kelley was subsequently overruled by legislation. See MD. ANN. CODE art. 27, § 36-I(h) (Supp.
1990).
131 Product Liability Law art. 1; see also Commentary on the Product
Liability Law, supra note 102, at 61 (noting that claims for mental
distress unaccompanied by physical injury are not provided for under
the Product Liability Law).
140 See Commentary on the ProductLiability Law, supra note 102,
at 57.
'
See European Council Product Liability Directive, supra note 2,
art. 9 (w[D]amage' means: (a) damage caused by death or by personal
injuries; (b) damage to, or destruction of, any item of property other
than the defective product itself. .. provided that the item of property:
(i) is of a type ordinarily intended for private use or consumption, and
(ii) was used by the injured person mainly for his own private use or
consumption.").
" The leading case is Seely v. White Motor Co., 403 P.2d 145 (Cal.
1965), which takes the position that damage to the product itself and
commercial losses are remedies that should be decided under the U.C.C.
The U.S. Supreme Court strongly endorsed this principle in an
Published by Penn Law: Legal Scholarship Repository, 2014
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On the other hand, the approach outlined in the commentary appears to allow for the recovery of consequential
economic loss, such as lost profits, suffered by a business
due to damage to property, if a reasonable causal relationship can be shown."
This approach, which is not in
accord with either the European Council Product Liability
Directive'" or U.S. law,"
has been criticized for
creating a path to unreasonably large recoveries against
those who manufacture products used by businesses.'46
4.4. Defenses
The new Product Liability Law contains a number of
exceptions to the general rule regarding liability irrespective of fault.
4.4.1.

State of the Art

One of the most important provisions in the Product
Liability Law is the exclusion of "developmental risks" from
strict liability. Under the Law, strict liability does not
attach to a "manufacturer and the like" that proves the
impossibility of being able to discover the existence of the
defect given the state of scientific and technical knowledge

admiralty case. See East River S.S. Corp. v. Transamerica Delaval,
Inc., 476 U.S. 858, 868-71 (1986). See also RESTATEMENT OF THE LAW
OF TORTS: PRODUCTS LIABILITY § 6 (Tentative Draft No. 2, 1995). See

generally Note, Economic Loss in ProductsLiability Jurisprudence,66

COLUM. L. REv. 917, 927-28 (1966) (discussing the protection that
courts have granted to personal and tangible property interests in
products liability suits against remote manufacturers).
'4 The commentary states, "Where the damaged party was
a
business or where damage was caused to property used by a business,
given the existence of a proper causal relationship between the defective
product and lost profits, compensation for damage to the business or
business property may be sought." Commentary on the Product
Liability Law, supra note 102, at 63.
"' See European Council Product Liability Directive, supra note 2,

art. 9.
145

See RESTATEMENT OF THE LAW OF TORTS: PRODUCTS LIABILITY

§ 6 (Tentative Draft No. 2, 1995).
141 See Yukihiro Asami, Obei to Waga Kuni no Seizabutsu
Sekinin
Hj no Hikaku, 478 HOGAKU SEMINA 37, 39 (1994).
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at the time of product delivery.147 This provision is consistent with the majority of U.S. case law and reflects sound
public policy."4
4.4.2. Limitations Periods
The Product Liability Law contains two provisions which
place outer limits on recovery under the general rule. First,
the Law contains a three-year statute of limitations which
begins to run "from the time when the injured person or his
legal representative became aware of the damage and the
identity of the person who would be liable." 49 This
provision is particularly beneficial to persons who suffer
from toxic or latent harms, and it is more favorable to
consumers than are many laws in the United States."5 °

14? See Product Liability Law art. 4(1). The commentary states that
manufacturers of components and raw materials included as fixtures in
real estate are not subject to this exception because real estate is not
classified as a "product" under the law. See Commentary on the Product
Liability Law, supra note 102, at 64.
148 See generally Victor E. Schwartz, The Death of "Super Strict
Liability": Common Sense Returns to Tort Law, 27 GONZ. L. REV. 179
(1991-92) (discussing the notion of "super strict liability," or the
imposition of liability in defective-design cases even when the manufacturer could not have known about the risk and could not have made the
product safer given existing technology); John W. Wade, On the Effect
in ProductLiability of Knowledge UnavailablePriorto Marketing, 58
N.Y.U. L. REV. 734 (1983) (analyzing how the availability of knowledge
to the manufacturer can affect its liability).
' Product Liability Law art. 5(1); cf. European Council Product
Liability Directive, supra note 2, art. 10 (providing that a three-year
limitations period "shall begin to run from the day on which the
plaintiff became aware, or should reasonably have become aware, of the
damage, the defect and the identity of the producer").
150 In some states, such as Virginia, the statute of limitations begins
to run at the "time of injury." See, e.g., Large v. Bucyrus-Erie Co., 707
F.2d 94, 97 (4th Cir. 1983) (applying Virginia law); see also Wojcik v.
Almase, 451 N.E.2d 336, 341-42 (nd. Ct. App. 1983) (holding that the
plaintiffs statute of limitations began to run at the time he was
harmed); New Mexico Elec. Serv. Co. v. Montanez, 551 P.2d 634, 637
(N.M. 1976) (explaining that the statute of limitations begins to run
from the time of injury, and not from the time of the negligent act).
Recognizing the harshness of this rule in cases involving a harm that
has a latency period or becomes manifest only after repeated exposure
to the product, some states have adopted a rule under which the
limitations period begins to run when the claimant discovers or should
have discovered the harm. See, e.g., CONN. GEN. STAT. ANN. § 52-

Published by Penn Law: Legal Scholarship Repository, 2014

702

U. Pa.J. Int'l Bus. L.

[Vol. 16:4

Second, the Product Liability Law contains a statute of
repose to offset the potential long-term liability that could
result from the pro-plaintiff statute of limitations. The
repose period is set at "ten years from the time when the
product was delivered by the manufacturer."1 1 This
provision benefits Japanese manufacturers and importers
of products into Japan by reducing costs associated with
defending stale claims. In order to be fair to plaintiffs,
however, the Product Liability Law contains a special rule
for toxic harms. 52
4.4.3. The "Passive"Component Manufacturer

Finally, the Product Liability Law provides that
producers of components may not be liable where their
product was used as a component in other products. Such
producers are not liable if the defect solely was due to
compliance with the design or instructions of the manufacturer of such other products, and if there was no negligence
on the part of the manufacturer of the component. 53

577a(a) (West 1991); Hines v. Tenneco Chems., Inc., 546 F. Supp. 1229,
1233 (S.D. Tex. 1982), affd, 728 F.2d 729, (5th Cir. 1984); Witherell v.
Weimer, 421 N.E.2d 869, 873-75 (Ill. 1981); Hansen v. A.H. Robins, Inc.,
335 N.W.2d 578, 583 (Wis. 1983). A few states have gone further,
providing that the limitations period should run from the time the
claimant discovers or should have discovered both the harm and its
cause. See, e.g., WASH. REV. CODE ANN. § 7.72.060(3) (West 1992);
Daugherty v. Farmers Coop. Assoc., 689 P.2d 947, 950 (Okla. 1984).
151 Product Liability Law art. 5(1); cf. European Council Product
Liability Directive, supra note 2, art. 11 (stating that liability shall be
extinguished "10 years from the date on which the producer put into
circulation the actual product which caused the damage, unless the
injured person has in the meantime instituted proceedings against the
producer").
152 See Product Liability Law art. 5(2) (providing that the ten-year
repose period is to be "calculated from the time when the damage
arises, where such damage is caused by the substances which are
harmful to human health when they remain or accumulate in the body,
or where the symptoms for such damage appear after a certain latent
period"). The European Council Product Liability Directive does not
contain a similar exception for latent injury claims.
.53 See Product Liability Law art. 4(2); cf. European Council Product
Liability Directive, supra note 2, art. 7(f) ("[T]he producer shall not be
liable as a result of this directive if he proves ...

in the case of a

manufacturer of a component, that the defect is attributable to the
design of the product in which the component has been fitted or to the
https://scholarship.law.upenn.edu/jil/vol16/iss4/2

1995]

5.

5.1.

JAPANESE PRODUCT LIABILITY LAW

703

IMPACT ON JAPANESE MANUFACTURERS AND U.S. AND
OThER IMPORTERS

CulturalInfluences DiscourageLitigation

Perhaps more than in any other developed country, the
liability system in Japan must be understood in the context
of its culture. Many of the social factors that shaped
Japan's pre-Western legal system continue to influence the
current legal system.
Japan's traditional legal system was premised "upon the
inequality of individuals within society."154 The foundations of that inequality were established by the feudal
class system, which existed during the early shogunate and
Tokugawa shogunate eras, and by the Confucian system of
relationships. Both the class and Confucian systems
stressed obedience to superiors and protection of inferiors.'5 5 As a result of this hierarchical class system,
little emphasis was placed on the individual; the basic unit
of society was the group.15
People did not insist on
individual rights. Instead, individuals harmonized their
needs with the interests of the community.'5 7
This
mindset was not merely a question of individual preference,
but was rather a societal imperative. 5 ' Conciliation thus
became the preferred method for resolving conflicts.' 59 A
dispute was taken to court only when conciliation had
failed.
Changes brought about by both the Meiji Restoration
and the American occupation after World War II eliminated
Japan's formal class structure and the legal restraints on

instructions given by the manufacturer of the product.").
'Ottley
& Ottley, supra note 62, at 33.
155 See supra note 49, at 340-44.
156 See Ottley & Ottley, supra note 62, at 33.
157 See An Overview, supra note 15, at 519.
158 See Arthur Taylor von Mehren, The Legal Order in Japan's
Changing Society: Some Observations, 76 HARV. L. REV. 1170, 1174
(1963).
159 See An Overview, supra note 15, at 519.
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equality. 6 ° Nevertheless, Japanese society today continues to focus on the group rather than on the individual, and
on moral duties rather than on individual rights.' 6 ' This
pre-modern pattern of thinking
has been called the Japa62
nese "legal consciousness."
An incident related to Japan's product liability law
which occurred several years ago provides a spectacular
example of this legal consciousness. 63 A couple had left
their young son in the care of neighbors. While in their
care, the child fell into a nearby irrigation pond and
drowned. The couple sued the neighbors and two other
parties. A district court ordered the neighbors to pay Y5
million in damages to the couple and dismissed the claims
against the other parties. When the decision was reported
on Japanese television and radio, a flood of outraged letters
and telephone calls was directed at the couple. To many
Japanese, it was uncharacteristic of the Japanese mentality
not to settle the dispute among the parties. The husband
even lost his job as a subcontractor when his contractor
stopped giving him work. As a result, the couple dropped
the suit and all claims for damages. 64 This ethos naturally has implications in the area of products liability and

'6 See Ottley & Ottley, supra note 62, at 34; see also Oppler, supra
note 26, at 290 nn.1 & 2 (citing literature discussing Allied Occupation
and its effect on Japan's legal system).
161 See Lansing & Wechselblatt, supra note 21, at 653.
1'2 See TAKEYosHI KAWASHIMA, NIHONJIN NO HOISHIKI [THE LEGAL

CONSCIOUSNESS OF THE JAPANESE] 140 (1967). Professor Kawashima
notes that those who go to court are branded as "eccentric," "quarrelsome," or "litigation crazy." Id. at 142. See Kato, supra note 41, at
662-63; Tanaka, supra note 44, at 378-80.
'
See Ottley & Ottley, supra note 62, at 36 n.36.
'
See id. Another illustration of this legal consciousness is found
in many Japanese contracts, which provide, 'If in the future a dispute
arises between the parties with regard to the rights and duties
stipulated in this contract, the parties will confer in good faith.., or
...
will settle [the dispute] harmonously [sic] by consultation .... '"
Charles R. Stevens, Modem Japanese Law as an Instrument of
Comparison, 19 AM. J. COMP. L. 665, 668 (1971) (quoting KAWASHIMA,
supra note 162, at 115-16). For a general view of the Japanese attitude
toward contracts and their negotiation, see Elliot J. Hahn, Negotiating
Contractswith the Japanese, 14 CASE W. RES. J. INL L. 377 (1982);
Lansing & Wechselblatt, supranote 21, at 654-56; R.E. Watts, Briefing
the American Negotiator in Japan,16 INT'L LAW. 597 (1982).
https://scholarship.law.upenn.edu/jil/vol16/iss4/2
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suggests that, despite the new Product Liability Law, an
epidemic of new lawsuits is unlikely.
5.2. Proceduraland Evidentiary Constraintsto Litigation
in Japan
5.2.1.

Restrictions Within the JapaneseJudicial
System

One consequence of the Japanese "legal consciousness"
is that the Japanese legal system has never developed
procedural and remedial incentives to litigate similar to
those present in the United States. In fact, the Japanese
legal system is filled with devices that operate to deter
litigation. One principal procedural deterrent to initiating
complex litigation in Japan is the long delay in proceedings,
caused in part by a shortage of judges.'65
A second source of delay is that, unlike trials in the
United States which, once started, proceed almost continuously until completed, Japanese trials are marked byr
intervals of a month or more between hearing dates.16
Although the purpose of this practice is to encourage the
parties to reach a resolution through compromise, the result
is that judges have no incentive to expedite a trial. Instead,
judges prefer to delay and wait for the parties to settle the
matter.
An extraordinary example is the thalidomide cases,
which were first filed in November 1964 and continued at
intervals until December 1974, when the parties reached an
out of court settlement. 167 On average, the length of a
civil suit brought in district court is about one year and is
somewhat longer in a high court.161 Civil suits that go to
Excluding summary court judges, there are only about two
thousand judges in Japan, which is an inadequate number considering
the size of the population and the amount of litigation. See ODA, supra
1"

note 6, at 80.

166 See Bolz, supra note 18, at 123; see also ODA, supranote 6, at 80;
Miller, supra note 44, at 210 ("[Elxaminations of individual witnesses
are separately scheduled (and scheduled again weeks or months later
if insufficient time is allowed for the first hearing).").
" See Ottley & Ottley, supra note 62, at 39.
168 See ODA, supra note 6, at 79; Kato, supra note 41, at 670.
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the Supreme
Court average about five and one-half years in
1 69

length.

5.2.2.

JapanPermits Very Limited Pre-TrialDiscovery

A second procedural limitation, and one that is particularly important in product liability cases, is that the
various forms of pre-trial discovery available in the United
States generally do not exist in Japan. In the United
States, parties to lawsuits have an extensive opportunity to
investigate opponents' cases. 70 Discovery methods include depositions upon oral examination or written questions,17 written interrogatories,' 72 production of documents or things or permission to enter upon land or other
property for inspection and other purposes, 173 physical
and mental examinations, 7 4 and requests for admission. 75 The information or materials sought need not be
admissible at trial. Unless privileged, the information
sought6 merely must be relevant to some issue in the
17
case.

In Japan, interrogatories and requests for admissions
are not available. 77 Japanese law also provides no device

169 See Kato, supra note 41,
170 See FED. R. CIV. P. 26.

at 670.

171 Depositions are used to discover information, to impeach
testimony at trial, or to replace live testimony when a witness is
unavailable to testify at trial. See FED. R. CIV. P. 30-31.
172 Interrogatories are written replies under oath to written
questions propounded by another party. See FED. R. CIV. P. 33.
173 See FED. R. CIV. P. 34.
174 See FED. R. CIV. P. 35.
175 See FED. R. CIV. P. 36.
16 See Fed. R. Civ. P. 26(b)(1).
177 The only admissions that exist under Japanese law arise where
a party fails to controvert a statement of fact in a pleading or in court.
See MINJI SOSHOHO [MINSOHO] (Code of Civil Procedure), Law No. 29 of
1890, art. 257 (Japan) ("The facts the party confessed in court or obvious facts need not be proved."). Note, however, that a draft revision
of the Code of Civil Procedure likely to become law provides for
enhanced obligations to produce documents and procedures similar to
interrogatories and depositions. Nevertheless, compliance with such
procedures would be strictly voluntary, and penalties would apply only
if a party provides false information. See generally Hideyuki
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that is comparable to the deposition to discover the testimony of opposing or nonparty witnesses who will not
permit themselves to be voluntarily interviewed before
trial. 78 Production of documents is permitted, but the
practice is limited compared to that in the United States.
Japanese law provides for the production of only three
categories of documents:
(1) where the party in possession of the document
has referred to it in the litigation;
(2) where the party who has the burden or proof has
a legal right.., to demand the delivery or inspection
of the documents; or
(3) where the document has been prepared for the
benefit of the other party or relates to a legal
relationship
between the party and the holder of the
1 79
document.
In other situations, the holder of documentary evidence,
even if a party to the litigation, need not turn over
documents sought by the opposing party. For example, a
plaintiff in a product liability suit generally cannot force a
defendant company to produce an internal report concerning the dangerous nature of a product because such a report
ordinarily would not fall within any of the three specified

Kobayashi, Shoko Shiisha Tetsuzuki no Kakuju, 571 NBL 56 (1995), 572
NBL 48 (1995).
178 For witnesses who may be unavailable to testify at trial, the
Civil Code permits a party to make a motion to the court for the
preservation of evidence. See MINSOHO art. 343. Such a motion must
indicate the facts to be proved, the evidence to be discovered, and the
reasons for the preservation of the evidence. See id. art. 345. Motions
to preserve evidence may even be initiated prior to naming the opposing
party in the suit, and in such event the court will appoint a special
representative for the prospective party. See id. art. 346. If, however,
the witness is available at the time of trial, the court will, upon motion
of the opposing party, examine the witness at trial regardless of his or
her prior testimony. See id. art. 351-52.
179 Id. art. 312; see also Nobutoshi Yamanouchi & Samuel J. Cohen,
Understanding the Incidence of Litigation in Japan: A Structural
Analysis, 25 INVL LAW. 443, 446 (1991). The vagueness of these three
categories has led to numerous discovery disputes. See id.
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categories. Similarly, a medical doctor has no obligation to
turn over his or her patient records to a third party, even
where the patient is the plaintiff in a lawsuit. 8 '
Two other factors limit the scope of permissible discovery of documentary evidence under Japanese law. First,
Japan recognizes broad protection from discovery concerning documents that contain technical or commercially
sensitive information. 18 '
Second, Japan's approach to
document requests is more focused than the type of "fishing
expedition" requests sometimes permitted in litigation in
the United States.18 2 Japanese law requires that requests
for production be made by a motion that not only identifies
with particularity the document sought, but also summarizes its contents, identifies the holder of the document,
specifies the fact to be proved, and identifies which of the
three categories listed above applies."8 3 Thus, despite
Japan's adoption of the new Product Liability Law, unless
the existing laws regarding pre-trial discovery are changed,
Japanese product liability plaintiffs will still face a considerably greater burden of proof than do plaintiffs in the
United States.
5.2.3. Absence of a U.S. Style Contingent Fee System
Attorneys representing plaintiffs in product liability and
other civil actions in the United States typically are paid
...See Shizuoka Prefecture v. Yamazaki, 908 HANJI 52 (Tokyo High
Ct., July 31, 1978) (family of patient murdered in hospital by another
patient could not obtain the murderer's medical records); Oka v. Tan~be
Pharmaceuticals, 904 HANJI 72 (Osaka High Ct., May 17, 1978) (drug
company product liability defendant could not obtain plaintiffs medical
records).
181 See MINSOHO art. 281(3); see also Cohen & Martin, supra note 14,
at 339-40 ("[Nion-disclosure privileges granted by the Code of Civil
Procedure are substantial, particularly in the area of industrial
secrets."); cf. FED. R. CIV. P. 26(c) (stating that a court may issue a
protective order to avoid the disclosure of confidential information).
"8 See Yamanouchi & Cohen, supra note 179, at 447 ("The
requirement that a party to Japanese litigation identify specific
documents, therefore, means that party may not make a blanket
request for the production of an entire category of relevant documents
in the possession of any opposing party, as is permitted under U.S.

law.").
18

See MINSOHO art. 313.
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only if the plaintiff recovers from the defendant. The
attorney receives his or her litigation expenses (e.g., expert
witness fees, court costs, and other expenses) and collects
a fee for services (usually equivalent to one-third of the
recovery). If the case is appealed, however, the attorney
may receive as much as fifty percent of the recovery.
Contingent fees have been accepted in the United States as
a means by which less wealthy litigants can afford to seek
legal redress." 4 It has been argued, however, that the
system may provide an additional incentive for litigation
and encourage attorneys to seek inflated damages
awards." 5
The Japanese legal system deviates from the U.S. model
by requiring that a claimant first pay his or her attorney a
retainer, in addition to a fee contingent upon success. Both
retainer and success fee schedules are established by the
Japan Federation of Bar Associations, which provide that
attorneys may receive between a minimum of four percent
(i.e., two percent retainer, two percent contingent on
success) and a maximum of thirty percent (i.e., fifteen
percent on retainer, fifteen percent contingent on success)

18 See MODEL RULES OF PROFESSIONAL
CONDUCT Rule
1.8(e)(1)(1994) (stating that "a lawyer may advance court costs and
expenses of litigation, the repayment of which may be contingent on the
outcome of the matter"); ABA Comm. on Ethics and Professional
Responsibility, Formal Op. 389 (1994) ("It is ethical to charge contingent fees as long as the fee is appropriate and reasonable and the client
has been fully informed of the availability of alternative billing

arrangements.")

" Some critics call for the reform of the contingent fee system
because of certain abuses that have occurred. See, e.g., LESTER
BRICKMAN ET AL., RETHINKING CONTINGENCY FEES (1994); Lester

Brickman, The Asbestos Litigation Crisis: Is There a Need for an

AdministrativeAlternative?, 13 CARDOzo L. REv. 1819, 1834-40 (1992);

Lester Brickman, Contingent Fees Without Contingencies: Hamlet

Without the Princeof.Denmark?, 37 UCLA L. REV. 29, 33 (1989) (citing
several articles that discuss the negative aspects of the contingency fee
system). Plaintiffs' lawyers argue that there is no incentive to bring
baseless claims or inflate damages because they are only paid if they
win. On the other hand, those who believe that the system should be
reformed argue that the absence of an effective mechanism to sanction
baseless claims and the burden of very high defense costs permit abuses
by some lawyers who represent plaintiffs.
Published by Penn Law: Legal Scholarship Repository, 2014
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of the final recovery."'
The attorney's percentage
decreases as the amount of total possible recovery increases.
The Japanese retainer/contingent fee system discourages
litigation in several important ways. First, the "up front"
cost of filing a lawsuit in Japan makes legal representation
unaffordable for many. An estimate based on the customary fees charged by the Japan Federation of Bar Associations members indicates that, on average, "a civil suit
involving compensation claims costs more than Y3 million
($27,300) for a plaintiff who initially seeks compensation of
Y30 million ($272,700); the typical award is about ¥10
million ($90,900)."'
Thus, a would-be litigant generally
must be either indigent and thus eligible for free legal
services, wealthy enough to be able to afford the initial fee,
or willing to appear pro se."'
Second, plaintiffs in Japan cannot impose the risk of
unsuccessful litigation completely on their lawyers, as they
can in the United States. The retainer system thus forces
litigants to share with their attorneys some of the risk that
the claim may prove fruitless.
Third, Japanese retainer fees provide plaintiffs with a
The Japan Federation of Bar Associations has established the
following retainer and success fee schedule:
The amount in controversy
RetainerFee Success Fee
/or the amount of award
up to Y500,000
15 %
15 %
Y500,000 up to Y1 million
12 %
12 %
over Y1 million up to Y3 million
10 %
10 %
over Y3 million up to Y5 million
8%
8%
over Y5 million up to Y10 million
7%
7%
over Y10 million up to Y50 million
5%
5%
over Y50 million up to Y100 million
4%
4%
over Y100 million up to Y1 billion
3%
3%
over Y1 billion
2%
2%
Yamanouchi & Cohen, supra note 179, at 448; see also Miller, supra
note 44, at 209 (citing JAPAN FEDERATION OF BAR ASSOCIATIONS,
REGULATIONS CONCERNING THE STANDARDS FOR ATTORNEYS' FEES, ETC.
art. 2, at 2 (Federation Rule 20, Mar. 8, 1975) (amended May 26,
1984)). The fee schedule is not compulsory and is used only as a
guideline for fee arrangements. See Yamanouchi & Cohen, supranote
179, at 449; An Overview, supra note 15, at 527-28 n.41.
187 Saito, supra note 61, at 7.
'" Recent figures indicate that in 82.3% of summary court cases
and in 13.4% of district court cases, neither party retained a lawyer.
See Oda, supra note 6, at 103.
186
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strong monetary incentive not to overstate damage claims.
As a consequence, the Japanese system results in lower
recoveries and a correspondingly weaker incentive to
litigate.
5.2.4.

Court Filing Fees Can Be Expensive

Filing fees for product liability and other civil actions
brought in federal and state courts in the United States are
nominal and rarely play any role in the decision to institute
a lawsuit.18 9 Japanese filing fees, however, are set according to a statutory sliding scale, which progressively
increases with the size of the amount claimed. 9 ° For
example, in an action alleging $500,000 in damages, the
court filing fee is approximately $4,500 (using current
exchange rates of one U.S. dollar to one hundred Japanese
yen). "As with the case of retainers for attorneys' fe'es,
filing fees that progressively increase as the amounts
alleged in the complaint increase discourage
large damage
191
claims and litigation in general in Japan."
5.3. The Extent to Which Damages May Be Recovered Is
Limited
In addition to the procedural delays and hurdles that
characterize Japan's civil justice system, limits on the
recovery of damages operate as a remedial deterrent to
litigation.

For example, the filing fee required by United States district
courts is only $120. See 28 U.S.C. § 1914(a) (1988).
19 The Law Concerning Civil Litigation Costs, etc. (Minfi SoshO
Hiya to ni Kansuru H6ritsu) provides the following schedule:
189

Amount Of Claim

CourtFee

up to Y300,000
Y100 for each Y1O,O00 claimed
over Y300,000 up to Y1 million Y80 for each Y10,000 claimed plus Y600
over Y1 million up to Y3 million Y70 for each Y10,000 claimed
plus Y1,600
over Y3 million
Y50 for each Y10,000 claimed plus Y7,600

See Yamanouchi & Cohen, supra note 179, at 453 (citing Law No. 40 of
1971, art. 3 and annexed list No. 1).
191

Id.
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5.3.1. PlaintiffFault as a Reducer of Damages
Under Japanese law, the court may consider plaintiff
negligence when it assesses the amount of damages to be
awarded.1 12 The court has complete discretion in adjusting the amount of the recovery where there is plaintiff fault,
and is not bound to reduce the plaintiffs recovery based on
the plaintiff's percentage of fault or based on any other
fixed formula. In most cases, however, a proportionate
reduction of damages based on plaintiff fault can be
expected.
5.3.2. No Punitive Damages
Punitive damages are available in the United States as
a quasi-criminal remedy.9 3
Their sole purpose is to
punish a wrongdoer and deter that individual and others
from engaging in similar wrongful conduct in the
future."9
Punitive damages awards have nothing to do
with "making the plaintiff whole."'95 That purpose is
served by compensatory damages, which compensate tort

'" See MINPO (Civil Code), Law No. 89 of 1896 and Law No. 9 of
1898, art. 722(2) (Japan). This approach is generally consistent with
U.S. law. See generally VICTOR E. SCHWARTZ, COMPARATIVE NEGLIGENCE (3d ed. 1994) (summarizing various rules regarding the effect of
plaintiff fault on liability and damages awards).
'" See Clarence Morris, Punitive Damages in Tort Cases, 44 HARV.
L. REv. 1173, 1173 (1931) (discussing role of punitive damages in civil
liability cases); David G. Owen, Problems in Assessing Punitive
Damages Against Manufacturersof Defective Products, 49 U. Cm1. L.
REv. 1, 9 (1982) (examining problems and limitations associated with
punitive damages in product liability context); James B. Sales &
Kenneth B. Cole, Jr., Punitive Damages:A Relic That Has Outlived Its
Origins, 37 VAND. L. REV. 1117, 1159-65 (1984) (arguing for abolition
of punitive damages concept); James B. Sales, The Emergence of
PunitiveDamages in ProductLiabilityActions: A FurtherAssaulton the
Citadel, 14 ST. MARY'S L.J. 351,351-55 (1983) (arguing against punitive
damages in product liability actions).
" See International Bd. of Elec. Workers v. Foust, 442 U.S. 42, 48
(1979) (stating that punitive damages are "private fines levied by civil
juries to punish reprehensible conduct and to deter its future occurrence") (quoting Gertz v. Robert Welch, Inc., 418 U.S. 323, 350 (1974)).
195
See KEETON ET AL., supra note 105, § 2 at 9 (noting that
punitive damages are those "over and above" full compensation for
injuries).
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victims for personal injuries and economic losses.'9 6
In Japan, as in other civil law systems, there are no
punitive damages. The civil law functions only to provide
compensation to plaintiffs. 9 7
Punishment is left
exclusively to the criminal law. This point is illustrated by
Japan's antimonopoly law which, although modeled on U.S.
antitrust law, contains no provision for treble damaged,'98
and by regulatory statutes such as the Atmospheric Contamination Prevention Law,'99 200
which contain only
criminal sanctions for enforcement.
In the United States, one result of punitive damages is
to provide a direct and substantial monetary incentive for
plaintiffs to file lawsuits. In Japan, however, this incentive
does not exist because there is no opportunity for the
plaintiff and his or her attorney to reap a windfall.
Moreover, the Japanese system prevents plaintiffs from
abusing the threat of punitive damages as a "wild card" to
leverage higher settlements.
5.3.3. Recovery for Noneconomic Damages Is Limited
While punitive damages are not recognized in Japan,
non-pecuniary damages, including damages for pain and

" See Northwestern Nat'l Casualty Co. v. McNulty, 307 F.2d 432,
435 (5th Cir. 1962) ("Compensatory damages are such as arise from
actual and indirect pecuniary loss, mental suffering, value of time,
actual expenses, and to these may be added bodily pain and suffering.").
In personal injury actions, compensatory damages include payment for
out-of-pocket expenses (e.g., lost wages and medical costs) and awards
for "pain and suffering." See 1 MARILYN MINZER ET AL., DAMAGES IN
TORT ACTIONS § 1.02(1) (1995) (noting that the U.S. definition of com-

pensatory damages includes compensation for physical and mental
suffering).
19
198

See MINPO art. 709.
See SHITEKI DOKUSEN NO KINSHI OYOBI KosEI ToRIHII NO

KAKUHO NI KANSURU HORITSU ACT [LAW RELATING TO PROHIBITION OF
PRIVATE MONOPOLY AND METHODS OF PRESERVING FAIR TRADE],

Law

No. 54 of 1947 (Japan).
'9 See TAna OSEN BOSH] HO, Law No. 97 of 1968 (Japan) (permitting civil actions for compensatory damages, although the punitive
element is provided only by criminal sanctions).
200 See Ottley & Ottley, supranote 62, at 40; Yamanouchi & Cohen,
supra note 179, at 451.
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suffering, are recoverable.Y
The amount of these
damages, called Isha-Ry5 (consolation money), is set by the
court and in the past "has been usually in the range" of

Y500,000 to Y2 million (about $4,000

-

$15,400). 2o2

Courts have rejected attempts by plaintiffs to inflate pain
and suffering damages to circumvent the prohibition
against punitive damages. 0 3
5.3.4.

CollateralSource Rule Generally Not Recognized

Another major difference pertaining to damages is that
Japan generally does not employ the collateral source
rule. 0 4 In the United States, benefits received by a

See MINP6 art. 710 ("A person who is liable to make compensation for damages... shall make compensation [for]... non-pecuniary
damage, irrespective of whether such injury was to the body, liberty, or
reputation of another person or to his property rights.").
202 Yamanouchi & Cohen, supra note 179, at 451 (noting also that
nonpecuniary damages in Japan in the past have "rarely exceeded
twenty million yen" (about $200,000 at an exchange rate of approximately one hundred yen to the dollar)); cf CLIFFORD WINSTON &
201

JOHN CALFEE, THE CONSUMER WELFARE EFFECTS OF LIABILITY FOR
PAIN AND SUFFERNG: AN EXPLORATORY ANALYsIS (1993) (suggesting

that pain and suffering damages cost the U.S. economy at least seven
billion dollars annually and account for as much as fifty-seven percent
of amounts awarded by juries).
203 See Yamanouchi & Cohen, supra note 179, at 451-53.
One
remedy that is available in Japan, but not in the United States, is the
reward of suitable measures to restore an aggrieved party's reputation.
See MINP6 art. 723 ("If a person has injured the reputation of another,
the Court may, when alleged by the person whose reputation was
injured, make an order requiring the injuring person to take suitable
measures for the restoration of the injured person's reputation either in
lieu of or together with compensation for damages."). In particular:
Actions to restore another's reputation can include: an apology
in open court; a letter of apology from the wrongdoer to the
defamed; a letter of apology or letter of withdrawal to the
person concerned; broadcasting of the withdrawal and an
apology on television; a notice of apolog or withdrawal of the
statement in the place where it occurred; removal of the cause
of the defamation; publication of an apology and a withdrawal
in the newspaper; and the right to refute.
Yamanouchi & Cohen, supra note 179, at 452.
204 The first application of the collateral source rule in the United
States occurred in 1854. See Note, Unreason in the Law of Damages:
The CollateralSource Rule, 77 HARV. L. REV. 741, 741 (1964).
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claimant from health or medical insurance, disability
insurance, workers' accident compensation benefits and
government benefits, are deemed "collateral" to the
tortfeasor since the tortfeasor did not pay for them, and are
not deducted in calculating the amount of the claimant's
alleged damages." 5 Recent data suggests that use of the
collateral source rule in the United States contributes to
inflated damages claims." 6
In Japan, however, payments received by a claimant
through social insurance and workers' accident compensation are offset from the amount of damages that a product
liability defendant must pay'
This practice removes the
attorney's incentive to "boost" his or her client's medical
expenses to produce a bigger fee. In Japan, the practical
effect of this "offset" practice on discouraging inflated
damages claims and litigation in general is magnified
because the country has implemented a number of compulsory social insurance programs that provide compensation
205 See John G. Fleming, The Collateral Source Rule and Loss
Allocation in Tort Law, 54 CAL. L. REv. 1478, 1478 (1966). A plaintiff,
however, does not necessarily recover double when the collateral source

rule is applied. Health insurance contracts, for example, may provide
that the insurer is to be subrogated to the insured's tort claim. See
KEETON ET AL., supra note 105,§ 2 at 522. There has been substantial
criticism of the collateral source rule. See, e.g., 2 AMERICAN LAW
INSTITUTE, ENTERPRISE RESPONSIBILITY FOR PERSONAL INJURY:
APPROACHES TO LEGAL AND INSTITUTIONAL CHANGE 161-182 (Reporters'

Study, 1991) (recommending abolition of collateral source rule, except
with respect to life insurance); Victor E. Schwartz, Tort Law Reform:
StrictLiability and the CollateralSource Rule Do Not Mix, 39 VAND. L.
REV. 569 (1986) (stating that the simultaneous application of the
collateral source rule and strict liability is unsound); Richard C.
Maxwell, The CollateralSource Rule in the American Law of Damages,
46 MINN. L. REV. 669 (1962) (questioning the benefits of the collateral
source rule). Many states have modified the common law collateral rule
by statute, usually as part of "tort reform" movements. See KEETON ET
AL., supra note 105, § 2 at 522-23.
206 See STEVEN CARROLL ET AL., THE COSTS OF EXCESSIVE MEDICAL
CLAIMS FOR AUTOMOBILE PERSONAL INJURIES (1995); see also Jeffrey

O'Connell, Must Health And Disability Insurance Subsidize Wasteful
Injury Suits?, 41 RUTGERS L. REV. 1055 (1989) (indicating that the
availability of insurance has expanded the growth of tort liability).
207 Benefits received, however, from life insurance and other
insurance arrangements set up by separate contract between the
plaintiff and a private insurer are not offset against the damages
award.
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for many types of product-related injuries.20 8
5.3.5. No Right to Jury Trial
The lack of a jury system is a final factor which may
result in limiting the amount of damages recoverable in
product liability and other civil actions in Japan.0 9 In
the United States, the right to jury trial in civil cases,
subject to certain limitations, 210 is preserved by the
Seventh Amendment to the United States Constitution"'
and analogous state constitutions. Japan, like other civil

208 See Cohen & Martin, supra note 14, at 335-337; see also
Randolph J. Stayin, The U.S. ProductLiability System: A Competitive
Advantage to Foreign Manufacturers, 14 CAN.-U.S. L.J. 193, 195-96
(1988) (noting that European and Japanese damages typically do not
include recovery for medical expenses, since these are paid through
programs of socialized medicine). Similar reforms have been the subject
of debate in the United States, particularly in the health care context.
See, e.g., Kenneth S. Abraham & Lance Liebman, Private"Insurance,
Social Insurance, and Tort Reform: Toward a New Vision of Compensation for Illness and Injury, 93 COLUM. L. REV. 75 (1993); Gary T.
Schwartz, A National Health Program: What Its Effect Would Be on
American Tort Law and Malpractice Law, 79 CORNELL L. REV. 1339
(1994).
209 Some commentators believe that it is preferable to
have issues
of liability and damages determined by a court, rather than by a jury,
because judges are thought to be well suited to evaluating evidence and
meting out justice in a dispassionate manner. Recent data suggests,
however, that this viewpoint may place too much emphasis on the
ability of judges to resist the "passions" which allegedly fuel large jury
awards. See Kevin M. Clermont & Theodore Eisenberg, Trial by Jury
or Judge: TranscendingEmpiricism, 77 CORNELL L. REV. 1124 (1992)
(indicating that there is not much difference in the determination of
damage awards, either compensatory or punitive, between jury and
judge).
210 See generally Victor E. Schwartz & Mark A. Behrens, The
American Law Institute'sReporters' Study on EnterpriseResponsibility
for PersonalInjury:A Timely Callfor PunitiveDamagesReform, 30 SAN
DIEGO L. REV. 263, 273-74 and corresponding footnotes (1993)
(describing a recommendation to place responsibility for assessing
punitive damages awards on judges rather than on juries).
211 U.S. CONST. amend. VII.
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law and most common law countries,2 1 has no similar
constitutional
or statutory guarantee of a civil jury trial
2 13
right.

6.

CONCLUSION

The concept of strict product liability in tort developed
in the United States in the mid-1960s. In spite of several
publicized large-scale events involving defective products,
however, Japan long resisted imposing liability irrespective
of fault on those who make and sell products. Traditionally,
the Civil Code provided only two theories of recovery: tort
(negligence) and contract. Japan's new Product Liability
Law, modeled after the Council of the European Community's July 1985 Product Liability Directive, provides an
additional theory of recovery for cases related to products
leaving the control of the manufacturer after July 1, 1995.
The new Product Liability Law aids plaintiffs by eliminating the need to prove negligence on the part of producers,
sellers, or importers of products. Under the Law, plaintiffs
must prove beyond a reasonable doubt: (1) the existence of
a defect in a manufactured or processed good, (2) damages,
and (3) causation. To balance the liability that attaches
under the Product Liability Law, defendants are aided by
See Piper Aircraft Co. v. Reyno, 454 U.S. 235, 252 n.18 (1981)
(highlighting some of the differences between U.S. states and foreign
212

legal systems and noting that jury trials are not available in civil law
countries). Indeed, most common law countries, including England,
Canada, and Australia, do not recognize a right to jury trial in civil
cases.

As Yamanouchi and Cohen explain:
The right to jury trial has not always been alien to Japan. In
1923 the Japanese Jury Act (BaishinHO) was promulgated for
selected serious criminal cases ....The use of juries in Japan
was considerably different from the use of juries in the United

21

States. A Japanese jury was only permitted to provide answers

to specific questions that were submitted to it by the trial judge.
The trial judge had the discretion to reject the jury's answers
and could impanel a new jury for a retrial on the same issues.
Yamanouchi & Cohen, supra note 179, at 450. On April 1, 1943, the
jury system was suspended by the Act of Suspension of the Jury System

(Baishin H6 no Teishi ni Kansuru Hritsu) "in order to save time,
money and material resources in view of the wartime conditions," and
has not been used since that time. Id. at 450 n.36; see also Kato, supra

note 41, at 631 n.9.
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a "developmental risk" clause (i.e., a state-of-the-art
defense) that frees them from liability where the alleged
defect could not have been discovered given the state of
scientific and technical knowledge available at the time the
product was first delivered. Defendants are also aided by
a statute of repose, which extinguishes liability for harms
(except toxic harms) caused by a product after ten years
from the date of delivery.
Core provisions of the Product Liability Law are vague
and will require judicial interpretation. The interpretation
of the Law as being pro-plaintiff, or as being more neutral,
will affect its potential impact.
Thus, Japanese
businesspeople and importers ofproducts into Japan should
closely monitor legal developments for indications of the
direction of the Product Liability Law.
Notwithstanding possible future developments, in
considering the "big picture," the new Product Liability Law
has limited impact in light of the entirety of the tort and
procedural law and culture of Japan. Although the Law
makes it easier for consumers to press claims against those
who make or sell products in Japan, those who export
products to Japan, those who import products into Japan,
and those who sell manufactured or imported products
under their own names, significant cultural as well as legal
barriers remain which discourage, or simply prevent,
product liability and other civil litigation.
For example, the Japanese have a strong "legal
consciousness" disfavoring litigation. In addition, the long
delays associated with judicial proceedings, the limited
number of attorneys, the restrictive range of discovery
permitted in Japan, and the very high burden of proof
standard (equivalent to the criminal law standard in the
United States) are all major barriers to plaintiffs, which
discourage litigation in general. The conservative approach
to damages, particularly the absence of punitive damages
and the restrictions on noneconomic damages and the
collateral source rule, as well as the rules setting attorney
and court filing fees, further lessen the incentive to litigate.
In sum, recent developments in Japanese law, principally
the Osaka District Court decision in the Matsushita
television combustion case and the new Product Liability
Law, warrant close attention by those involved in business
https://scholarship.law.upenn.edu/jil/vol16/iss4/2
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or trade of products in Japan. Although the citadel blocking strict products liability has finally fallen, plaintiff access
to recoveries remains fundamentally limited.
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